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PREVENTION OF DECEPTIVE PRACTICES AND
VOTER INTIMIDATION IN FEDERAL ELEC-
TIONS: S. 453

THURSDAY, JUNE 7, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, Pursuant to notice, at 2:05 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Benjamin L. Cardin,
presiding.

Present: Senators Cardin, Feingold, and Hatch.

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S.
SENATOR FROM THE STATE OF MARYLAND

Senator CARDIN. The Judiciary Committee will come to order.

First, I want to thank Chairman Leahy for holding these hear-
ings today in regards to the “Prevention of Deceptive Practices and
Voter Intimidation in Federal Elections, S. 453” and thank him for
hi(s1 leadership on this issue and allowing me to chair the hearing
today.

After having served in elective office in Annapolis for 20 years
and in Washington for 20 years, I understand that campaigns are
a rough and tumble business. I expect that candidates will question
and criticize my record and judgment, and voters ultimately have
the right to choose their candidate.

What goes beyond the pale is when campaigns use deceptive tac-
tics to deliberately marginalize and disenfranchise minority voters.
Sadly, this tactic was seen in the 2006 elections. These tactics seem
to be deliberately targeted to minority neighborhoods and are bla-
tant attempts to reduce minority turnout.

In previous elections we have seen deceptive literature distrib-
uted which gave the wrong date for the election, the wrong times
when polling places were open, and even suggested that people
could be arrested if they had unpaid parking tickets or unpaid
taxes and tried to vote. Other literature purported to give a dif-
ferent general election day for Republicans and Democrats.

So I want to start the hearing today by going through a few ex-
amples of actual literature that was distributed in recent elections.
These fliers will be made part of our record of our Committee, with-
out objection. And, in particular, I want to thank the Lawyers
Committee for Civil Rights Under Law and its Executive Director
Barbara Arnwine and Jonah Goldman, the Director of the National

o))
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Campaign for Fair Elections for categorizing and documenting
these practices.

Let me first show you Exhibit 1, which is from Jefferson County,
Alabama, which gives the wrong day for the election.

Exhibit 2 is one that I am very familiar with, which was used
in the Maryland elections and purports to have the endorsement of
prominent African-Americans. The person who was running on the
Republican ticket, when two of these prominent African-Americans,
was, in fact, the Democratic candidate. These types of deceptive lit-
erature are despicable and outrageous. It is clearly designed to
mislead African-American voters. Maryland voters have a legal
right to vote and pick the candidate of their choice. I was also
upset to learn from the Washington Post that the Republican Party
had instructed their poll watchers to challenge voters in an effort,
I believe, to suppress minority vote.

Exhibit 3 is from Franklin County, Ohio, in the 2004 election
campaign. It said that due to “confusion caused by unexpected
heavy voter registrations” that Republicans should vote on Tuesday
and Democrats should vote on Wednesday.

Exhibit 4 is from Allegheny County, Pennsylvania, in the 2004
general election. It stated that “due to immense voter turnout” that
Republicans should vote on—I am sorry. I think I mixed up the
two. This is the one that has on Tuesdays and Republicans should
vote—Democrats should vote on Wednesday.

Let me go to Exhibit 5, which is from Orange County, California,
in the 2006 general election. The distinguished President and Gen-
eral Counsel of the Mexican American Legal Defense and Edu-
cation Fund John Trasvina, who will be testifying later—the origi-
nal version is in Spanish and we have a translation in English. The
letter was sent to individuals who had recently registered to vote.
Paragraph 2 warns the individual, in part, that if they are immi-
grants that “voting in a Federal election is a crime that can result
in incarceration and possible deportation for voting without the
right to do so.”

Exhibit 6, I return to Maryland and Baltimore City, in the 2002
elections. It gives the wrong date—November 6th—for the election.
It was distributed in minority communities, and it warns voters to
pay parking tickets, motor vehicle tickets, overdue rent “before you
come to vote.” It also warns them about “any warrants.”

And, last, Exhibit 7 is from Milwaukee, Wisconsin, in the 2004
general elections. The flier contains “some warnings for election
time” and states that you can only vote once a year; and if you are
found guilty of anything, even a traffic ticket, that you cannot vote
in the Presidential election; and that it you “violate any of these
laws you can get 10 years in prison and your children can be taken
away from you.”

Now, what is in common with all seven of these exhibits is that
they were targeted to minority communities in an effort to sup-
press minority vote. It has been 137 years since Congress and the
States ratified the 15th Amendment to the Constitution in 1870,
which states that “the right of citizens of the United States to vote
shall not be denied or abridged by the United States or by any
State on account of race [or] color.” The amendment also gave Con-
gress power to enforce articles by “appropriate legislation.” African-
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Americans suffered through nearly another 100 years of discrimi-
nation at the hands of Jim Crow laws and regulations, designed to
make it difficult if not impossible for African-American to register
to vote due to literacy tests, poll taxes, and outright harassment
and violence. It took Congress and the States nearly another cen-
tury until we adopted the 24th Amendment to the Constitution in
1964, which prohibited poll taxes or any tax on the right to vote.
In 1965 Congress finally enacted the Voting Rights Act, which once
and for all was supposed to end discriminatory actions against vot-
ers based upon race.

It is time for Congress to once again take action to stop the latest
reprehensible tactics that are being used against African-American,
Latino, and other minority voters to interfere with their right to
vote. I particularly want to thank my colleagues Senator Obama
and Senator Schumer, and I am pleased to join them with S. 453,
a bill that would allow the Federal Government to say clearly that
these are illegal tactics and to use our influence to make sure that
they are not part of any elections.

In the House I understand that similar legislation, H.R. 1281,
has been approved by the House Judiciary Committee and is await-
ing action in the full House.

I also want to thank one of my predecessors in the Senate, the
Honorable Mac Mathias, a Republican from the State of Maryland,
for his thoughtful letter of June 4, 2007. Senator Mathias is with
us today, and I thank you very much for gracing our Committee
room, one of the really outstanding Members of the U.S. Senate.
And, Senator Mathias, if I might, I would like to just quote from
part of your letter:

“While the methods employed to deter voting differ today from
those in vogue 40 years ago, the deplorable objective remains the
same: to help destroy the integrity of the election process by sup-
pressing participation, especially by minorities. Because these more
modern methods of coercion and intimidation do not fall neatly
within the gambit of current law, legislation amending Section
1971(b) is needed. I believe S. 453 fills that gap admirably.”

Recently we celebrated the 42nd anniversary of the voting rights
march of Selma, Alabama. Our own House colleague, Congressman
John Lewis from Georgia, was savagely beaten and tear-gassed by
police for peacefully marching and protesting on what is now
known as “Bloody Sunday.” He and so many others, including Dr.
Martin Luther King, Jr., ultimately led a peaceful march into
Montgomery to help their fellow citizens register to vote. Media
coverage of the mistreatment of our own American citizens gar-
nered worldwide attention and led President Johnson to introduce
the Voting Rights Act. Congress passed this historic Act in less
than 5 months.

Today we have the obligation and the duty to fulfill the promises
made by Congress and the States nearly 140 years ago, after the
end of the Civil War, and over 40 years after the enactment of the
Voting Rights Act.

[The prepared statement of Senator Cardin appears as a submis-
sion for the record.]

At this time I would recognize Senator Feingold for opening com-
ments.
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STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman, for holding this
hearing. I have to leave shortly for a hearing of the Intelligence
Committee, but I want to thank you for recognizing me to say a
couple of words, and I am honored to be in the presence of Senator
Mathias as well and my colleagues on this panel.

I strongly support this bill, and I am pleased to join you as an
original cosponsor. S. 453 targets the deceptive practices and voter
suppression tactics that have become endemic in American elec-
tions since the enactment of the Voting Rights Act. This bill would
have been timely 20 years ago. Today, Mr. Chairman, it is essen-
tial. Voter suppression tactics poison the democratic process, espe-
cially because they are frequently used against the most vulnerable
segments of the electorate. Young people, racial and ethnic minori-
ties, and the elderly are too often subjected to misleading phone
calls, threatening fliers and intimidating so-called ballot security
programs designed to keep them from exercising their right to vote.
These tactics strike at the heart of our democracy. They are noth-
ing less than an attempt to undermine the hard-won gains of the
civil rights movement. Every anonymous flier, every thug at a poll-
ing place, every caging list is a reminder that Jim Crow was not
that long ago.

This bill represents a renewed commitment to protecting and
strengthening the right to vote for all Americans. We have a re-
sponsibility to fight back against those who commit these acts, to
protect the people they victimize, and to preserve the integrity of
the electoral process.

Mr. Chairman, some people have questioned whether this bill is
necessary and even whether voter suppression actually occurs. I
submit there is ample evidence—a shameful amount of evidence—
of these deceptive practices accumulated over a 25-year period. Let
me discuss just a couple examples, some of which may be familiar
to my colleagues and our witnesses today.

In 1986, the RNC implemented a caging program in Louisiana
designed to, in the words of one RNC operative, “eliminate 60,000
to 80,000 folks from the rolls and keep the black vote down consid-
erably.” For the record, I have a Washington Post article which de-
tails that caging program.

In 1990, 150,000 North Carolina voters, most of them African-
American, received postcards which falsely claimed that a voter
was ineligible unless he or she had lived in the same voting pre-
cinct for 30 days before the election. I will submit a New York
Times article about that incident for the record.

In 2000, a Federal judge found “there was intimidation particu-
larly targeted at Native Americans in Charles Mix County, South
Dakota, by persons who were acting on behalf of the Republican
candidate for the U.S. Senate. The judge issued a temporary re-
straining order prohibiting Republican campaign workers from fol-
lowing Native Americans from the polls and taking down their li-
cense plate numbers. I have a copy of that temporary restraining
order for the record.

Finally, I want to comment on the flier that Senator Cardin men-
tioned which appeared in certain African-American neighborhoods
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in Milwaukee in 2004. It provides a series of blatantly false state-
ments, including a warning to voters that, “If you have ever been
found guilty of anything, even a traffic violation, you can’t vote in
the Presidential election.” The flier states that, “If you violate any
of these laws, you can get 10 years in prison and your children will
get taken away from you.”

Unfortunately, this kind of flier is not unique to Wisconsin or to
the 2004 election. Attorney General Gansler refers to a very similar
flier in his testimony which appeared in Baltimore in 2004. Indeed,
this kind of flier, which represents one of the worst kinds of voter
suppression, has been endemic to American elections for the last 50
years.

I will place in the record the text of a flier distributed in Texas
in 1964, a year before the Voting Rights Act. The flier says that
a list of voters has been drawn up to be arrested after the vote for
committing any of a list of offenses, including unpaid traffic and
parking tickets, having been questioned by the police, and delin-
quent child support payments.

Some may think these kinds of tactics are humorous or just run-
of-the-mill political dirty tricks. I disagree. People who create and
distribute these kinds of fliers are attempting to intimidate their
fellow citizens into not exercising the franchise that is guaranteed
to all of us. This bill is the Senate’s opportunity to fight back on
behalf of citizens and voters, and I again thank the Chair for the
hearing and for letting me make my remarks.

[The prepared statement of Senator Feingold appears as a sub-
mission for the record.]

Senator CARDIN. Thank you very much, Senator Feingold.

Our first panel are two of our colleagues who have been leaders
in regards to strengthening our laws against crime and ensuring
the integrity of our system for all of our citizens. I am pleased to
recognize the Honorable Charles Schumer and the Honorable
Barack Obama. It is a pleasure to have you on our panel.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman, and first I want
to thank you, Senator Cardin, for the incredibly good work you
have done on this issue. Your experiences in Maryland have proved
to be a starting point for your getting involved in making sure we
do something nationally as it affects all the States, and I thank you
for it.

And, of course, I want to thank my colleague and the lead spon-
sor on this legislation, Senator Obama, who, again, felt just as we
did, when hearing about these things, they make your blood boil.
And he has worked very carefully and thoughtfully, as is usual, on
putting together both a strong but effective and balanced piece of
legislation.

I also want to thank Chairman Leahy for allowing us to hold this
hearing.

The right to vote is the wellspring of our democracy. It is the
most cherished right of citizenship. Yet far too often, our elections
are marred by a troubling pattern of disenfranchisement by decep-
tion.
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We are seeing—and it is more frequent now than before—a host
of cynical and concerted efforts to keep voters away from the polls
and to interfere with their choice of candidates. All too frequently,
these dirty tricks target minority or disadvantaged communities.
Make no mistake about it: These deceptive and intimidating prac-
tices are a form of disenfranchisement just as surely as poll taxes
were. And we have seen the examples. I am not going to repeat
them because you held them up, Mr. Chairman.

These deliberate lies and all the deceptive practices we have seen
in recent elections are, in a word, repugnant. They are despicable.
I call them disgusting. They are an affront to the civil rights and
intelligence of the voters, and they insult our democracy. They go
beyond—you know, we all know that, as Boss Plunkett said back
in the 1870s, “Politics ain’t bean bag.” And people respect that, and
campaigns these days are very tough. But this goes way beyond
that. This goes to the health, the vitality of a democracy. And when
things like this are allowed to happen, it really says something
about the status of democracy in America.

And yet when these dirty tricks, these poisons occur, they are not
prosecuted, and that is because it is not a Federal crime to dis-
enfranchise voters by deception. The literature that you experi-
enced in your election, Senator Cardin, well, I was furious, and
even before you were actually sworn into office, I was pushing the
Justice Department to investigate these fliers. They told me there
was no legal basis to do so. If there was ever an evidence that
spoke overwhelmingly in favor of the law we are pushing, it is that
statement from the Justice Department that they cannot do any-
thing about it.

So we have the power and responsibility to give the Department
of Justice the tools to investigate and punish acts of voter deception
and intimidation. Our bill recognizes that voter disenfranchisement
by deception is just as serious as voter intimidation, which has long
been criminalized. And the penalties are tough—up to 5 years in
jail. Somebody who does this, Mr. Chairman, does not deserve a
slap on the wrist or even a fine. They deserve to go to jail just like
a bank robber does because they are robbing people of their democ-
racy. And I think the penalties are tough but deserved. I mean, the
people who do these things make my blood boil far more than peo-
ple who do hard-hitting campaign ads, even ads that might be
below the belt.

So our bill is tough, but at the same time it is narrowly tailored
to protect both free speech and the right to vote. It does not just
cover any information communicated during an election. It focuses
on voter access to basic and verifiable facts that are essential to ex-
ercising the right to vote. The basic facts are where, when, and how
you can cast a vote, whether you are eligible to vote, and whether
an organization or person you trust has endorsed a particular can-
didate. So it is very limited, but very focused.

With our bill, the Justice Department’s tools will not be limited
to punishing wrongdoers after the fact. The Department will have
a responsibility to communicate corrected information in order to
undo the damage by deceptive practices before the polls open so
that the damage can be undone.
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Let me be clear about what this bill will not do. It will not crim-
inalize honest mistakes. Only deliberate lies that have no place in
our democracy will be prosecuted. It will not impede legitimate po-
litical speech. It is narrowly tailored, as I mentioned.

And let me say, Mr. Chairman, this should not be a partisan
issue. We should have people on both sides of the aisle supporting
this because we all care equally about our wonderful, long-lived,
and cherished democracy.

Opponents of this legislation may claim that it is unnecessary or
flawed. I could not disagree more. The bill is urgently needed, it
is carefully crafted, and it is no more than what we owe the voters
across America.

I would ask unanimous consent my entire statement be placed
in the record, and thank you for having this hearing.

[The prepared statement of Senator Schumer appears as a sub-
mission for the record.]

Senator CARDIN. Without objection, the statements of all the wit-
nesses will be included in the record.

Senator Obama, the principal sponsor of S. 453, we thank you
very much for your leadership on this issue and so many other
issues of concern to enfranchise the people of our country.

STATEMENT OF HON. BARACK OBAMA, A U.S. SENATOR FROM
THE STATE OF ILLINOIS

Senator OBAMA. Thank you very much, Senator Cardin, and I
want to thank Senator Feingold for being here and Committee
Chairman Leahy for holding this hearing. I want to express my
thanks to Senator Mathias for coming in and for his statement.

The essence of this is how can we bolster the integrity of our
electoral system. In January, I was pleased to reintroduce the De-
ceptive Practices Act and the Voter Intimidation Poverty Act along
with my colleague Senator Schumer. And he has shown out-
1s:ltzinding leadership on this issue, and I am very grateful for all his

elp.
Several other members of this Committee, such as Chairman
Leahy, Senators Feingold and Kennedy, and, of course, yourself,
Mr. Chairman, have joined this bill. I am also honored that there
is a companion bill in the House that is supported by Judiciary
Committee Chairman John Conyers.

I also want to thank the many groups that have endorsed this
legislation for their support. A number of them are here today, es-
pecially the People for the American Way, the Lawyers Committee
for Civil Rights under the Law, the Mexican American Legal De-
fense and Education Fund, the NAACP, and Common Cause.

It is hard to imagine that we should need a bill like this, but,
unfortunately, there are people who will stop at nothing to try to
deceive voters and keep them away from the polls. And what is
worse, these practices often target and exploit vulnerable popu-
lations such as minorities, the disabled, the elderly, and the poor.
While these practices have a long history, we saw some high-profile
examples of this in the 2006 election cycle. You, Mr. Chairman, ex-
perienced some egregious examples of it, and you have mentioned,
as have Senator Schumer and Senator Feingold, some of those
other examples.
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Of course, most of these pieces of literature that are distributed
have no basis in fact. They are made with only one goal in mind:
to keep Americans away from the polls. We see these problems
year after year in election after election, and my hope is that this
bill will finally stop these practices in time for the next election.

The Deceptive Practices and Voter Intimidation Prevention Act
makes voter intimidation and deception punishable by law, and it
contains strong penalties so that people who commit these crimes
suffer more than just a slap on the wrist. The bill also seeks to ad-
dress the real harm of these crimes—people who are prevented
from voting by misinformation—by establishing a process for reach-
ing out to those misinformed voters with accurate information be-
fore the time is completed for them to be able to vote so that they
can actually cast their votes in time.

Now, there are some issues in this country that are inherently
difficult and inherently political. We are dealing with one right now
on the floor with immigration. There are a lot of conflicting inter-
ests and conflicting values at stake there. But making sure that
every American is able to cast a ballot should not be one of those
difficult issues. There is no place for politics in this debate, no room
for those who feel that they should be able to gain partisan advan-
tage by keeping away people from the polls.

As members of this Committee know all too well, politics have
colored some of the recent actions of the Department of Justice, so
our bill includes a private right of action to ensure that individuals
who are victims of deceptive information have legal recourse if an
Attorney General turns a blind eye to these types of practices.

The New York Times stated in its January 31st editorial on this
issue that our bill “is an important step toward making elections
more honest and fair. There is no reason it should not be passed
by Congress unanimously.”

I would ask, Mr. Chairman, that this editorial be placed into the
record.

Senator CARDIN. Without objection, it will be.

Senator OBAMA. In conclusion, I think it is time to deal with this
problem in a bipartisan fashion. I look forward to working with
you, Mr. Chairman, Chairman Leahy, Ranking Member Specter,
my outstanding colleague Senator Schumer, and those on the
House Committee who are also interested, to make sure that we
pass this legislation this year.

Thank you very much.

Senator CARDIN. Well, let me thank both of you for your testi-
mony.

Let me just make an observation and try to get your response to
it. I saw this type of literature in 2002 and in 2004 and was out-
raged by it. It was difficult to trace who was putting out the lit-
erature. Sometimes it appears with no real responsible individual
willing to claim that they put out the material. But in 2006, it was
blatant. In my State, it was a major political party’s candidate for
Governor and the U.S. Senate that just put that literature out the
night before the election without any hesitation whatsoever and
thought it was a good campaign strategy, that one of the strategies
that we all use in campaign is get out the vote. We try to get out
our vote. We spend a lot of resources knocking on doors and mak-
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ing phone calls and sending literature to communities in which we
are trying to get people out to vote.

So I expect their attitude was, well, if getting out the vote is OK,
what is wrong with trying to suppress the vote? What is wrong
with that tactic as part of a way to win elections? It is pretty effec-
tive. If I can keep the minority vote numbers down, it has an im-
pact on who is going to win the election.

I find that just unacceptable, as I know you two also believe. But
it seems to me we have to set the ground rules because if you do
not set the ground rules, what happened in 2006 is only going to
accelerate, and you will see more and more of these blatant efforts
to affect the outcome of elections.

So I just really want to get your observations on that. How far
can we go in this area? And how does the First Amendment play
into making sure that we get it done right?

Senator OBAMA. Well, look, political speech is the most valuable
and most protected speech, and we are very careful to make sure
that that speech is not impacted by this bill. Political speech does
not encompass the right to deliberately lie or provide misinforma-
tion to voters in order to suppress the vote. And so that is the line
that we draw on this bill. We are very careful to make sure that
it is not impacting political speech that says Senator Obama voted
against such-and-such or has failed his constituents on this issue
or that issue. That obviously is appropriate—not always com-
fortable but appropriate.

Senator SCHUMER. Blatantly false.

[Laughter.]

Senator OBAMA. Absolutely. So I think that you make the broad
point properly, Mr. Chairman, and that is that there is a great dif-
ference between trying to increase your own vote and suppressing
somebody else’s vote. And those are tactics that are not acceptable.

We think that this is a useful baseline, as you put it. There are
still going to be some areas that are not reached by this bill. The
New York Times noted that one of the most egregious tactics that
was used were these robo-calls that were used under the guise of
one candidate trying to get the vote out, essentially irritating peo-
ple so badly that it suppressed potential voters in certain areas.

You know, there are always going to be some dirty tricks out
there that are employed. What we do not want to do, though, is to
permit some of these tactics that we can deal with from preventing
people from exercising their franchise and maintaining a robust de-
mocracy.

Senator SCHUMER. Senator Obama said it all.

Senator CARDIN. I think it is a healthy message. It makes it clear
what we are attempting to do, and if this bill becomes law—and
I certainly hope it will be—it puts political parties and candidates
on notice.

Senator OBAMA. And I think you make a very important point,
Mr. Chairman. Some of this is prophylactic. If people know that the
law takes this seriously, they will not do it. The reason that a lot
of these practices are engaged in right now is because people feel
as if there are no consequences to these actions.

Senator SCHUMER. We did debate whether there should just be
a fine or jail time, which obviously is far more serious, taking away
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someone’s freedom. And I think the consensus not only among our-
selves as the sponsors but among many people and experts we
talked to is that jail time is perfectly appropriate and necessary so
that people do not think it is just a slap on the wrist or you pay
a price for doing this.

Senator CARDIN. Well, and I applaud you for that. I think you
made the bill tough, but you have also focused it. You have erred
on the side of making it a narrowly focused bill so that it does meet
the constitutional test, and I think you needed to do that. But I
also do think it is a clear message that, yes, we understand you
may be able to figure out ways to try to get around this bill, but
that is not what we should be doing. We should be, as Americans,
trying to figure out ways to win elections clearly on the issues and
on legitimate campaign strategies and not trying to suppress mi-
nority vote.

Let me thank both of you for your leadership on this issue and
for being here. I appreciate it.

Senator CARDIN. Our second panel, I am very pleased to have the
Attorney General of the State of Maryland, the Honorable Doug
Gansler. Attorney General Gansler is the former State’s Attorney
of Montgomery County, and he has broad experience in the crimi-
nal justice system and has a distinguished career in our State and
is the new Attorney General for the State of Maryland.

We also have the County Executive from Prince George’s County,
Maryland, Jack Johnson. Jack is also a former prosecutor, former
State’s Attorney from Prince George’s County and has a very dis-
tinguished record as the State’s Attorney significantly reducing
crime in Prince George’s County, which 1s, of course, our neigh-
boring county. It borders the District of Columbia. He has done a
super job as our leader in Prince George’s County.

It is a pleasure to have both of you before our Committee, and
we will start off with General Gansler.

STATEMENT OF HON. DOUGLAS F. GANSLER, ATTORNEY
GENERAL, STATE OF MARYLAND, BALTIMORE, MARYLAND

Mr. GANSLER. Thank you, Senator, and thank you for your lead-
ership on this issue. Immediately after the election, Senator
Cardin, you called our office and we got together. While we have
put together a task force to look at voter irregularities on the State
level, your leadership here on the Federal level has clearly been ex-
emplary. And I want to also think the principal sponsor, Senator
Obama, and Jack Johnson for being here today. He is going to
focus on the issues in Prince George’s County. And I would like to
mention the Director of our Civil Rights Department of the Attor-
ney General’s Office, Carl Snowden, is here as well.

I would like to focus my comments—my testimony is in the
record, but I would like to focus my comments on the question you
asked, Senator, regarding the juxtaposition of the First Amend-
ment with this bill. It seems to me there are three categories of de-
ceptive communications at issue here in elections.

The first is the mischaracterization of a candidate’s viewpoint.
One of the most classic examples would be the Willie Horton ads
of days gone by, where you take a situation out of context. It is fair
game, it is protected by the First Amendment, it is somewhat insid-
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ious and adds cynicism to the process, but it is protected by the
First Amendment.

The second category would be the category that is addressed by
this bill and one that Mr. Johnson is going to be talking about,
which is the flier in Prince George’s County, which is really akin
to libel; that is, it is knowingly making a false statement in an ef-
fort to sway a particular voter or voters. The Prince George’s Coun-
ty flier would be the classic example of that when these three peo-
ple clearly endorsed somebody else and then on election day all of
a sudden they are purported to have endorsed a different can-
didate.

My comments would focus and I think the bill properly focuses
on the third category, and the third category is statements, decep-
tion that is not focused on swaying a particular candidate—or a
particular voter to vote for a particular candidate; that is, it is not
aimed at persuasion but aimed at suppression. And that is the
problem, and that is what this bill addresses. It may or may not
be motivated by wanting to sway voters toward a particular can-
didate or away from a particular candidate. But the motives are ir-
relevant, and that obviously is the case in the Baltimore City case
where it says, “Urgent Notice. Come out to vote on November 6th.”
The election was not on November 6th.

“Before you come to vote, make sure you pay your parking tick-
ets, motor vehicle tickets, overdue rent, and, most important, any
warrants.” Now, that does not talk about any candidate at all.
What that is aimed at is voter suppression, keeping people away
from the polls, which is precisely why the 1965 Voting Rights Act
was passed in the first place.

This legislation that is put forward takes a measured approach
to addressing the important issue, imposing penalties for deceptive
communications where the communication does two things: first,
the person who puts it out knows the information to be false; and,
second, acts with the intent to prevent another person from exer-
cising the right to vote in an election. The legislation properly, in
my view, respects the First Amendment’s guarantee of freedom of
speech while recognizing the strong Federal interest in safe-
guarding the right to vote and prohibiting tactics that have fre-
quently been employed in racially discriminatory ways.

The examples of such tactics that have been discussed today il-
lustrate that shame has proved to be an insufficient deterrent in
this area for those who would engage in such practices. Senate Bill
453 is an important component of what has to be a comprehensive
approach, at both the Federal and State levels, to ensuring that
voter rights are protected.

So I strongly endorse the bill and its passage. I commend you,
Senator, for your leadership and thank you for the opportunity to
testify today.

[The prepared statement of Mr. Gansler appears as a submission
for the record.]

Senator CARDIN. Mr. Johnson?
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STATEMENT OF HON. JACK B. JOHNSON, COUNTY EXECUTIVE,
PRINCE GEORGE’S COUNTY, MARYLAND, UPPER MARLBORO,
MARYLAND

Mr. JOHNSON. Mr. Chairman, I am very pleased to be here and
actually honored to be here. Let me begin by offering my support
for S. 453. It is absolutely critical that this bill is passed.

Let me talk about two things. On the evening of the election, as
I traveled the county, I saw thousands of signs that said, “We are
not slave to the Democrats.” Interestingly, the signs were in the
very same colors of this sign—red, black and green. And what it
referenced is the dark period in our history, and it dealt with the
whole substance of slavery. And, in essence, what it said was that
the Democrats were treating African-Americans as slaves.

Interestingly, our county is a very large African-American com-
munity, and I believe that that literature was designed to suppress
the African-American vote on the next day of the election.

Now, I am not sure whether that is illegal, and I am not sure
that that is not protected. But the point is that it is so egregious
and designed to suppress the vote.

Now, the African-American tie to slavery and the Democratic
Party issue pales in terms of what I saw the next morning. As I
said, this slavery signage paled by comparison with what I encoun-
tered on election day. I woke up and went to the polls early to
gauge what was going on, as I often do. I went to my polling place
and saw someone I did not know handing out literature saying that
I was supporting the candidate for U.S. Senate who was a Repub-
lican. The literature said, “These are Our Choices.” On the cover
was my picture, the leader of the Democratic Party allegedly en-
dorsing not only the Governor, who is a Republican, but also the
candidate for the U.S. Senate. This was a falsehood. I do not be-
lieve—it is deceptive, it was a hoax, and I do not believe at all that
it is free speech protected by the First Amendment.

Phone calls came early and often that election day. Angry citi-
zens wanted to know why I was a turncoat and why I had aban-
doned the Democratic Party. I was simply flabbergasted that my
name and likeness could be appropriated in such a manner. Rather
than using my time to visit with voters and discuss issues that
were of concern to me and the county, I spent the entire day, Mr.
Chairman, as you know, trying to inform citizens that this was a
hoax and that it was not true.

The outrage continued all day as we learned that the people that
were distributing this literature came in early that morning from
Philadelphia, all of them homeless, having been promised a ride
back home as well as $100. Many of them were later abandoned
at the polling places, and many of them, when they found out the
truth, decided that they would not pass out this literature. Dele-
gate JoAnne Benson and others had to reach into their own pockets
and pay many of the homeless people rides back to Philadelphia.
Of course, everyone denied that they had anything to do with these
fliers. No one had no way of knowing how it happened, and nobody
knew anything.

Many citizens told me they saw my face on the literature and
voted accordingly. Voters should not expect to see signs posted
about being slaves, and voters should not be handed a false ballot
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with pictures of people they have come to trust and respect pur-
portedly supporting candidates they have never endorsed. And let
me say I found it just so offensive that, again, my likeness and my
name would be associated with the Republican Party endorsing
these candidates.

I want to make clear, though, that as a Democrat, I do vote for
various people, and I saw Mac Mathias, Senator Mathias here, and
that was the first vote that I cast when I was a young person and
first moved to the State of Maryland, voting for Mathias because
I knew the record he had on civil rights, justice, liberty, and the
things that are important.

I have seen firsthand the lingering vestiges of slavery and Jim
Crow laws. The memories pain me, and those who live in our coun-
ty and throughout America. There are those who seek to exploit
this sad history, but I have confidence that this and other practices
I described here today can be curtailed with the adoption of S. 453.
I urge you to support and I urge that the Congress will support
this piece of legislation. It is absolutely important.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Johnson appears as a submission
for the record.]

Senator CARDIN. Let me thank both of you for your testimony.
Senator Mathias wanted to be here today. He knew what the hear-
ing was about and wanted to be here, and it was not easy for him
to physically get here. And, without objection, we are going to put
his letter into the Committee record. I appreciate both of you ac-
knowledging that.

Jack, you are rather calm today, but I remember talking to you
the day before the election, and you were not quite as calm. There
was a pattern in Maryland. You mentioned the slavery posters that
were up, that we do not know for sure who put up those posters
because they were not identified. But it was part of a pattern to
try to anger African-American voters so perhaps they would not
show up to vote. They knew that a large number would not vote
Republican. If they could just keep the numbers down, it would
help the Republican candidates.

But then we did see this brochure that you refer to that came
out the night before the election, and that has the authority line
of the Republican candidate. So we know who put that out, and
that is clearly, as you put it, a hoax. “Misleading” is, I think, kind
to it. But once again, it was an effort to try to confuse minority vot-
ers in the largest jurisdiction in Maryland of minority voters,
Prince George’s County, a critical county in the election.

And then we also know about the busing in—by the way, we
know that that was paid for by the Republicans because it was ac-
knowledged, bringing in homeless people from Philadelphia who
had no idea what they were doing. They thought they were getting
a job in Maryland handing out the literature on election day so
they could have an African-American face handing out the lit-
erature in the polling places—again, to try to adversely affect the
minority vote.

But it goes beyond that. The Republicans had control of the elec-
tion process because we had a Republican Governor, and as I have
talked to the Attorney General about, in Prince George’s County
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and in Baltimore City, the two large jurisdictions of African-Amer-
ican voters, there were more voting machines that did not function
and the lines to vote were the longest. I visited Prince George’s
County late on election day and was shocked to find out that the
average wait to vote in many of the precincts in Prince George’s
County was 2 hours to cast a vote.

Now, that was not true in other jurisdictions in our State. Where
I voted, it took me 10 minutes to vote during a pretty busy time.

So you put all this together, and you see where there were in-
structions that the Republicans had at one point to start chal-
lenging—have their poll watchers challenge voters indiscrimi-
nately, again, in order to, we think, make the lines longer.

This is a pattern to try to win an election by diminishing a vote,
not increasing a vote. And it has got to be dealt with because it
is the poll tax of our time.

I know the bill that is before us is narrowly focused because we
need to do that constitutionally. I do not think we could outlaw the
slavery-type poster. I would like to do it. I would hope that people
would be outraged by it and it will not have the intended effect,
and that the robo-call that you referred to was pretty clever, be-
cause it was somewhat of an obnoxious robo-call mentioning the op-
ponent’s name over and over again hoping that people would hang
up and think that he was the person that was calling in order to
aggravate voters.

But it seems to me, Attorney General Gansler, that we need to
look at strengthening not only the Federal laws but State laws in
order to make these types of patterns illegal and to give both par-
ties due notice that we will not tolerate that type of conduct by our
political parties or by our candidates.

Mr. GANSLER. I agree with that, Mr. Chairman, and I think this
bill deals with the speech conduct, the deceptive speech, and that
ought to be Federal because it should not—this type of conduct,
just like poll taxes and literacy tests were outlawed by the Voting
Rights Act of 1965, this is really an extension of that, and that
ought to be pervasive throughout the country.

On the State level, each State, unfortunately, or fortunately, has
a different method by which they vote, different machines, actually
different technology, and so forth. In Maryland, we have assembled
a task force, and your office and you have been instrumental in
looking at those issues as well. And I was the same way. I was ab-
solutely disgusted at what I saw in a placed called Evangel Cathe-
dral in Prince George’s County. I was there at 11 o’clock, and peo-
ple literally took 3 hours to vote. Of course, what was heartening
was how many people stayed there to exercise their franchise.
What was discouraging were the people who had 1 hour for lunch
and had to leave.

We are going to look at it on the State level as to why that hap-
pened, how it happened, and, most importantly, to make sure it
does not happen again—without really casting blame and going
back, because there is no law, there is nothing to enforce there, but
just to make sure it does not happen and make sure we have the
laws on the books so that we can enforce it if, in fact, it happens
again next time, because it is hard enough to get people to go out
and vote. There is a lot of cynicism involved in politics and whether
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somebody’s vote counts. Much of that is because of the nature of
the political ads we have, and what this bill does is make sure that
the political ads at least stop at a particular line, a line protected
by the First Amendment, and does not cross that line into libel or
into content that is specifically designed to suppress the vote. But
on the State level, we also have to take measures as well.

Senator CARDIN. Right.

Mr. JOHNSON. Senator, if I could just say that I wanted to put
the entire concept of what happened in Prince George’s County in
context. You are absolutely right, I am calm today, but on election
night it is probably the most important election we have had in 25
years in Prince George’s County. The U.S. Senate was on the line.
It is not one sign that said the Democrats in a sense enslave black
people. The roads were paved with it, just for miles along at 10 feet
apart at the most. “We are not slaves to the Democrats.” The
Democrats are enslaving African-Americans in essence.

Then the next morning you get up and you see a total hoax,
falsehood, in the terms of a literature that says—and everyone
knew that being the leader of the Democratic Party and that many
of the Democrats in the county follow my advice on where we
should go in the election. So my likeness is crucial in the election.
It is appropriated, it is stolen, it is taken, and it is false.

Then the other thing is that we go to the polls on election day.
I walked to my polling place. Not only at my polling place I am get-
ting this literature, but, more importantly, the polls are not open.
It is raining, as you recall. At 7 o’clock, none of the machines are
open. At 7:30, none of the machines are open. At 8 o’clock, the ma-
chines are not open. I said, “What is the problem?” “Oh, it is a
technical problem with a computer.”

I got on the telephone and called our computer experts, said,
“Get down here because the polls are not open, and they are telling
me it is a technology issue. You need to come and fix it.”

My technology chief called everybody—Dbecause the Government
is closed. You have to come in and help fix the problem. Many peo-
ple left because they intended to vote before going to work. When
they came back in the evening, the lines are 2 hours long and they
cannot vote. We missed many votes on election day. And as you
know, this was a critical election. The experts said it could go any
way. And we lost many votes, and they knew that the votes would
turn in Prince George’s County in one election.

We understand that S. 453 deals with the issue of falsehoods,
which the First Amendment appropriately protects—or will allow,
but the other issue was designed to show the problem that we con-
front and that I think is confronted all over America in having a
fair and honest and open election, which is the essence of our de-
mocracy.

Senator CARDIN. I need to put in the record that I agree with you
that hundreds, if not thousands, of potential voters were denied the
opportunity to vote in this past election in Prince George’s County
as a result of the cumulative impact of all the methods that we
have talked about.

Having said that, to the credit of the people of Prince George’s
County, you had record turnouts, you had large turnouts of voters
that stayed and cast their votes. And the margin that I received
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in that election was larger than the margin in Baltimore City,
which is my base.

I point that out because the voters of Prince George’s County 1
think saw through a lot that was happening.

Mr. JOHNSON. They did.

Senator CARDIN. That is not to say that there were not a lot of
people disenfranchised. There were, no question about it. They
could not wait 3 hours, as the Attorney General said. They could
not come back when the polls were not open in the morning. They
were disgusted by what they saw, and they said, you know, “Forget
it. I am not going to show up to vote.” There is no question that
it had an impact on the number of voters in the county. But I do
really congratulate the people of Prince George’s County, many of
whom just said—to wait 3 hours to vote is quite a commitment,
and thousands did that.

Mr. JOHNSON. Many people voted after midnight. That is how
long the polls were—

Senator CARDIN. I know. I was waiting for those precincts to
come in.

[Laughter.]

Senator CARDIN. Let me thank both of you again for being here
today. This is an important subject. I think we can learn a lot from
the local governments. We are trying to get this right. I know that
in Maryland we are trying to figure out what is the best voting sys-
tem. There has been a lot of debate here in Washington as to the
verifiable voting machines, et cetera. In Maryland, we changed
ours in the last elections, and it has been somewhat confusing. But
we need to make sure that voters can get their votes recorded prop-
erly and that tactics that are aimed at minority communities are
not tolerated. And I know that the two of you will be continuing
to work with us to make sure in our State we handle it correctly.
But it is very important that you have a Federal partner. And the
Justice Department has told us, as they told Senator Schumer, that
they do not believe they have the laws necessary in order to deal
with this today. That is why Senator Obama has introduced his
bill, and if we can get that bill through Congress, then I think we
can give you a Federal partner to try to make sure what happened
in Maryland does not happen again or does not happen any place
else in our country.

Thank you.

Mr. GANSLER. Thank you, Mr. Chairman.

Mr. JOHNSON. Thank you.

Senator CARDIN. We will now have panel three: Hilary Shelton,
the Director of the Washington Bureau, National Association for
the Advancement of Colored People; John Trasvifia, President and
General Counsel, Mexican American Legal Defense and Edu-
cational Fund; Richard Briffault, the Joseph Chamberlain Professor
of Legislation, the Columbia Law School; William Canfield, a prin-
cipal at Williams & Jensen; and Peter Kirsanow, Commissioner,
United States Commission on Civil Rights.

If T could ask you all to please stand in order to be sworn in. Do
you affirm that the testimony you are about to give before the
Committee will be the truth, the whole truth, and nothing but the
truth, so help you God?
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Mr. SHELTON. I do.

Mr. TRASVINA. I do.

Mr. BRIFFAULT. I do.

Mr. CANFIELD. I do.

Mr. KirsaNow. I do.

Senator CARDIN. Please be seated. We will start with Mr. Hilary
Shelton.

STATEMENT OF HILARY O. SHELTON, DIRECTOR, WASH-
INGTON BUREAU, NATIONAL ASSOCIATION FOR THE AD-
VANCEMENT OF COLORED PEOPLE (NAACP), WASHINGTON,
D.C.

Mr. SHELTON. Thank you, Senator. Good afternoon. As you said,
my name is Hilary Shelton, and I am the Director of the NAACP’s
Washington Bureau, the Federal legislative and national public
policy arm of our Nation’s oldest, largest. and most widely recog-
nized grassroots civil rights organization, with membership units
literally in every State in our country.

The right to vote has always been an ultimate priority for the
NAACP. For almost a century, the NAACP has fought against
those who wish to suppress the votes of African-Americans and
other racial or ethnic minority Americans through unfair or unjust
laws, deception and/or intimidation.

With the enactment of the Voting Rights Act of 1965, it became
illegal for States or local municipalities to pass laws that in any
way infringed on a person’s constitutional right to register and cast
an unfettered vote. Subsequent laws and reauthorizations of the
Voting Rights Act have further addressed these tactics and made
it harder for a State or a local government to infringe on a citizen’s
right and ability to cast an unfettered vote.

Unfortunately, some people are still so desperate to win elec-
tions—elections that they fear they cannot rightfully win—that
they resort to deceptive practices, misinformation, and lies to try
to keep legitimate voters away from the polls or to support can-
didates whom they might not otherwise vote for. It is even more
unfortunate that these practices often target and exploit many of
the same populations that have historically been excluded from the
ballot box. Specifically, vulnerable populations, such as racial and
ethnic minorities, the disabled and/or poor and senior citizens are
often targeted by those perpetuating these deceptive practices.

To put it bluntly, it is now against the law to use official means
to prevent whole communities of American citizens from casting a
free and unfettered ballot. Yet there are still people and organiza-
tions in our country who are so afraid of the outcome of our demo-
cratic process that they must stoop to lies, duplicitous behavior,
and intimidation to try to keep certain segments of our population
and communities away from the voting poll.

That is why the NAACP so ardently supports the Deceptive Prac-
tices and Voter Intimidation Prevention Act, S. 453, introduced by
Senators Obama, Cardin, Schumer, Feingold, and others. This leg-
islation seeks to address the real harm of these crimes—people who
are prevented from voting by misinformation or intimidation—by
establishing a process for reaching out to those voters with accu-
rate information so they can cast their votes in time and ensure a
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more genuine outcome of the election. The bill also makes voter in-
timidation and deception punishable by law, and it contains strong
penalties so that people are deterred from committing these crimes,
knowing that they will suffer more than just a slap on the wrist
if caught and convicted.

The fact of the matter is that if an individual wins an election
by a few votes, even when it can be proven that many potential
voters were kept away from the voting booth by deceptive or in-
timidating behavior, the winner remains in office for the duration
of the term. That is why it is so important to correct the misin-
formation before the election is over and the damage has been
done.

As we have heard and will hear today, examples of malicious de-
ceptive practices, almost all of which targeted racial or ethnic mi-
nority populations, were rampant as recently as the general elec-
tion in 2006. In Ingham County, Michigan, a partisan poll chal-
lenger confronted every African-American attempting to vote that
day. There were no reports of any Caucasian voters even being
questioned.

In Orange County, California, 14,000 Latino voters got letters in
Spanish saying it was a crime for immigrants to vote in a Federal
election. It did not state or even clarify that immigrants who are
citizens have the right to vote and indeed should.

In Baltimore, Maryland, misleading fliers were placed on cars in
predominantly African-American neighborhoods giving the wrong
date for the upcoming election day.

In Virginia, registered voters received recorded (robotic) calls
that falsely stated that the recipient of the call was registered in
another State and would face criminal charges if they came to the
polls to vote that day. It was also in Virginia that voters received
phone calls stating that because they were such regular voters they
could vote this time by telephone, by simply pressing a number at
that time for the candidate of their choice. The call ended by re-
peating that they had now voted and did not need to go to the
polls. The disenfranchisement strategies continue.

In all of these cases, a quick response to expose the lies that
were told and provide corrected information to get legitimate voters
to the polls in time to have their vote counted was clearly war-
ranted. Unfortunately, nothing was done by the Federal Govern-
ment to aid the clearing-up of these lies. It was, therefore, up to
the local and national media, as well as advocacy groups like ours,
to scramble to try to undo the damage. While it is difficult to con-
clusively demonstrate that these specific misdeeds had an impact
on an election, it is the position of the NAACP that if even one law-
ful voter was deceived or intimidated and, therefore, did not cast
a legitimate vote, that is one too many in a Federal election, and
the Government must do something.

When Presidential elections can be won or lost by a few hundred
votes, it is up to the Federal Government to do all it can to ensure
that every eligible person who wants to vote can and that every
vote legitimately cast will be counted.

It is unfortunate yet necessary that the Deceptive Practices and
Voter Intimidation Prevention Act needs to be passed now, before
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another election comes, more lies are told, and more voters are
locked out of our system of democratic process.

The NAACP would like to thank the sponsors and cosponsors of
S. 453 and H.R. 1281, the companion bill in the House, as well as
Chairman Cardin and Senators Schumer and Obama for their lead-
ership and their demonstrated commitment to this crucial issue.
The NAACP stands ready to offer the assistance of our members,
staff, and leadership to do all we can to encourage the quick enact-
Kent of the Deceptive Practices and Voter Intimidation Prevention

ct.

Thank you so much.

[The prepared statement of Mr. Shelton appears as a submission
for the record.]

Senator CARDIN. Thank you very much for your testimony.

Mr. Trasvifia?

STATEMENT OF JOHN TRASVINA, PRESIDENT AND GENERAL
COUNSEL, MEXICAN AMERICAN LEGAL DEFENSE AND EDU-
CATIONAL FUND (MALDEF), LOS ANGELES, CALIFORNIA

Mr. TRASVINA. Chairman Cardin, Senator Hatch, thank you for
the opportunity to testify on MALDEF’s behalf in support of the
Deceptive Practices and Voter Intimidation Prevention Act, cospon-
sored by 15 Senators, including 7 members of this Committee.

My colleague Hilary Shelton puts it very, very well. Voter intimi-
dation and deceptive practices present serious threats to the integ-
rity of the American democratic system. Since our founding in
1968, MALDEF has used every legal and policy mechanism at our
disposal to protect Latino voters from election practices that limit
our ability to fully participate in American democracy. When voters
are targeted for intimidation, and especially when they are tar-
geted because of their race or national origin, all Americans suffer.

We have recently witnessed serious incidents of voter suppres-
sion, intimidation, and deceptive practices aimed at Latino voters.
When a community organizes politically and begins to make new
political gains, it often becomes subject to deliberate attempts to
halt its electoral advancement by any available means, including
the use of deceptive practices and voter intimidation. For example,
on November 7, 2006, MALDEF attorneys witnessed an extreme
act of voter intimidation in Tucson, Arizona. Vigilantes, one of
whom was armed, approached Latino voters before they entered
the 49th Precinct polling place in an apparent attempt to suppress
the Latino vote in the congressional midterm elections. One man
carried a camcorder, another held a clipboard, and a third wore a
law enforcement emblem and a holstered gun as they approached
only Latino voters. The vigilantes asked Latino voters pointed
questions about their political views, wrote down Latino voters’
personal information, and videotaped them as they went to cast
their vote. The vigilantes’ website indicated that they were
videotaping Latino voters in order to confirm that all Latino voters
were properly registered to vote.

You have heard about this letter in Orange County, California,
sent to approximately 14,000 Spanish-surname voters. An outrage,
this letter, solely meant to intimidate foreign-born voters. A list
was bought by one of the candidates and used to send out on a
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third-party organization’s letter head a letter written in Spanish
that appeared on the letterhead of an organization well known for
its views on immigration. It was signed by a fictitious person and
contained numerous deceptive and intimidating statements.

First, the Orange County letter falsely advised prospective voters
that immigrants who vote in Federal elections are committing a
crime that can result in incarceration and possible deportation.
This is a false and deceptive statement. Naturalized immigrants,
including our own Governor of California, who are otherwise eligi-
b%e to vote are free to vote in Federal elections without fear of pen-
alties.

Second, the letter stated that “the U.S. Government is installing
a new computerized system to verify names of all newly registered
voters who participate in the elections... Organizations against emi-
gration will be able to request information from this new computer-
ized system,” according to the letter. Clearly not true, but clearly
intended in an intimidating tone using false information to under-
mine voter confidence within the targeted group of voters.

Finally, the letter stated that “[nJot like in Mexico, here there is
no benefit to voting.” This letter, representing a coordinated and
extensive effort to suppress the Latino vote in the days leading up
to a congressional election, was traced by State election officials to
a candidate running for the congressional seat. And, in particular,
foreign-born voters new to our process are more susceptible to
these types of letters because they often have a system to fall back
on, a system different than our American democracy. They are new
to our American democracy, and it is easier to use these type of let-
ters to intimidate them. That is why they are so wrong.

S. 453 will provide critical tools to address the types of voter sup-
pression and intimidation that MALDEF has combated in previous
elections and expect to continue to combat as the Latino vote grows
in strength over the coming years. S. 453 will provide administra-
tive and judicial remedies for voters targeted for intentionally de-
ceptive practices, and it will provide security to all voters by pro-
viding for increased Federal protections in the elections process.

If S. 453 had been in place during the 2006 election cycle, the
deceptive practices of voter intimidation described would have re-
sulted in different outcomes. MALDEF notified the United States
Department of Justice, which had senior staff monitoring the elec-
tion in Arizona, but we are unaware of any resulting Federal inves-
tigation or prosecution that has resulted from our notice that day.
If S. 453 were Federal law at the time, DOJ would have been
charged with conducting an investigation and prosecuting the of-
fending parties if they engaged in intentional deceptive practices.

The Orange County voter suppression letter described also would
have triggered Federal action. We wrote to the Attorney General,
who initiated an investigation but instituted no corrective actions
to remedy the receipt of the misinformation contained in the letter.
Instead, MALDEF worked with the California Secretary of State to
distribute corrective action letters to all affected voters that con-
tained the correct voter eligibility information.

MALDEF supports this legislation as a remedy against voter in-
timidation and deceptive practices that limit Americans’ ability to
freely participate in the democratic process. Prevention of the rep-
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rehensible practices barred under S. 453 strengthens our democ-
racy.

Thank you.

[The prepared statement of Mr. Trasvifia appears as a submis-
sion for the record.]

Senator CARDIN. Thank you very much for your testimony.

Mr. Briffault?

STATEMENT OF RICHARD BRIFFAULT, JOSEPH P. CHAMBER-
LAIN PROFESSOR OF LEGISLATION, COLUMBIA LAW
SCHOOL, NEW YORK, NEW YORK

Mr. BRIFFAULT. Senator Cardin, Senator Hatch, thank you for
the honor of inviting me here to testify today. My name is Richard
Briffault. I am a professor of law at Columbia Law School, special-
izing in election law issues.

Congress plainly has the authority to adopt laws vindicating the
integrity of Federal elections and protecting the rights of Federal
voters. Moreover, S. 453 is entirely consistent with the First
Amendment’s protection of freedom of speech. My comments today
will focus on the First Amendment question.

S. 453 is aimed solely at preventing the knowing dissemination
of falsehoods with the intent to interfere with the right to vote. The
Supreme Court has repeatedly held that the First Amendment does
not protect intentionally false statements of fact. In the Court’s
words, “there is no constitutional value in false statements of
facts.” Moreover, S. 453 promotes the compelling governmental in-
terest in electoral integrity. The Supreme Court has repeatedly in-
dicated that the States may restrict even constitutionally protected
speech when protecting the right of its citizens to vote freely for the
candidates of their choice. Congress has a compelling interest in
protecting voters from confusion and undue influence and in ensur-
ing that an individual’s right to vote is not undermined by fraud
in the election process.

S. 453 satisfies the Supreme Court’s requirement that a law reg-
ulating false statements be narrowly tailored to avoid impinging on
or chilling constitutionally protected speech. S. 453 is narrowly tai-
lored in three ways.

First, S. 453 is limited to the communication of falsehoods that
the speaker knows to be false and which the speaker communicates
in order to prevent another person from voting. This is actually sig-
nificantly tighter than the so-called “actual malice” test adopted by
Supreme Court in New York Times v. Sullivan, which permits the
prohibition of both knowing falsehoods and statements made with
reckless disregard for truth or falsity. Innocent, merely negligent,
or even reckless mistakes are not penalized under the bill.

Second, S. 453 is limited to a very constrained set of false state-
ments of fact—statements dealing with the time, place, or manner
of voting; with eligibility to vote; and with explicit endorsements by
persons or organizations. These involve simple statements of fact
that do not remotely deal with matters of opinion, or the issues,
ideas, or political views that make up an election campaign. Such
false statements can serve only to confuse or mislead voters, de-
ceiving some to vote against their own political preferences and
leading others not to vote at all. To the extent that such false state-
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ments are aimed at lower-income groups, the less educated, or ra-
cial minorities, they will tend to systematically undermine the abil-
ity of the election to represent the views of the entire community.

Third, the bill provides a tight temporal limit for its restrictions.
The prohibitions on knowing communication of false information
apply only during the 60 days before an election. As a result, S.
453 is narrowly tailored, which is the Supreme Court’s standard,
to promote the compelling governmental interest in electoral integ-
rity and in the protection of the rights of voters.

Approximately 18 States have adopted some laws prohibiting
false campaign statements. Courts have generally upheld in prin-
ciple bans on intentionally false election statements as constitu-
tional, although some specific statutes have fallen. S. 453 is actu-
ally more narrowly tailored than virtually all existing State false
campaign statement laws and, thus, should have no problem in
passing a constitutional challenge.

In short, by protecting voters from false statements intended to
deceive them or prevent them from voting, S. 453 is not only con-
stitutional but actually promotes the values of political participa-
tion and personal autonomy that are at the heart of the First
Amendment.

Thank you again for inviting me to testify today.

[The prepared statement of Mr. Briffault appears as a submis-
sion for the record.]

Senator CARDIN. Thank you very much for your testimony.

Mr. Canfield?

STATEMENT OF WILLIAM B. CANFIELD, PRINCIPAL, WILLIAMS
& JENSEN PLLC, WASHINGTON, D.C.

Mr. CANFIELD. Good afternoon, Mr. Cardin and Senator Hatch.
Thank you for inviting me to appear before you today. My name
is Bill Canfield. I am a partner in the Washington, D.C., law firm
of Williams & Jensen. You have my prepared statement, and I will
not bother to go through it. I will make a few observations based
on my unique experience. I think I am the only member of this
panel and any of the other panels that actually practices in this
area of the law. Therefore, I have a sort of fundamental under-
standing of how the courts look at these issues and how these
issues get resolved in real-time setting in the head of a difficult
and sometimes tendacious campaign.

No one here, least of all myself, is arguing for or on behalf of
voter intimidation or any other kinds of vile things that have been
presented before the Committee today. What I urge you to do is
look at the four issues that I outlined in my prepared remarks and
focus your attention on those four issues. This bill is well meaning,
I believe, but it is subject to some criticism based on its scope and
the definitions that it uses.

As a person who practices in this area of the law, I have to coun-
sel my clients, which are campaigns and campaign committee man-
agers and those kinds of professionals, as to the status of current
law. It is a very difficult situation to do when the law that you
have before you is open to various levels of interpretation.

I would remind you that the Supreme Court has said in many,
many instances that speech is the most highly protected of our val-
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ues as American citizens, and of all kinds of speech, I would say
political speech is probably the most singularly protected. And the
courts have unanimously or regularly upheld that general prin-
ciple, so I would urge the Congress in moving forward into an area
that addresses, at least marginally or tangentially, the First
Amendment’s application to a bill such as this that we tread care-
fully and tread narrowly. Otherwise, the courts are going to have
to, you know, interpret what you say and work their will.

The other observation I would generally make is I have seen a
tendency in the last 25 or 30 years to begin criminalizing various
aspects of Federal election law. I think this is a terrible, terrible,
terrible way to go. The Federal Election Commission exists for the
sole purpose of overseeing the Federal Election Campaign Act. You
have many agencies of the executive branch of Government who
also have a role in this. To criminalize activities that have never
been criminalized before within the electoral setting is a challenge,
I think, in and of itself.

The bill’s provision for a private right of action by a person who
is aggrieved by some form of intimidation also troubles me. I think
it will lead to the opening of Pandora’s Box. If it is easy now in
the course of a campaign to file a spurious campaign complaint
with the Federal Election Commission and hold a press conference
and get the attention of the local press alleging that your opponent
has engaged in some violation of Federal election law without any
real interest in seeing how the FEC deals with the matter, which
is always after the fact, think how easy it is going to be for some
campaign manager who is aggrieved by the campaign tactics of the
other side to get someone, either himself or some supporter, to file
a private right of action, to go to the U.S. Attorney, to go to the
Attorney General, to file a private right of action to try and sup-
press whatever that campaign manager does not like the other side
doing to his campaign.

So I just encourage you to look at the practical aspects of the
bill’s such as this that you are looking for because the difficulty we
have as practitioners is actually implementing them after they
have been agreed to by the Congress.

[The prepared statement of Mr. Canfield appears as a submission
for the record.]

Senator CARDIN. Thank you very much for your testimony.

Mr. Kirsanow?

STATEMENT OF PETER N. KIRSANOW, COMMISSIONER, U.S.
COMMISSION ON CIVIL RIGHTS, WASHINGTON, D.C.

Mr. KiRsaNOW. Thank you, Mr. Chairman, Senator Hatch. I am
Peter Kirsanow, a member of the U.S. Commission on Civil Rights,
also a member—

Senator CARDIN. Would you turn your microphone one?

Mr. KirRsANOW. Thank you. I am a member of the U.S. Commis-
sion on Civil Rights and also the National Labor Relations Board.
I am here in my personal capacity.

The U.S. Commission on Civil Rights was established pursuant
to the 1957 Civil Rights Act to, among other things, act as a na-
tional clearinghouse for matters pertaining to equal protection and
voting rights.
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In furtherance of the clearinghouse function, the Commission on
a regular basis conducts hearings on voter suppression, intimida-
tion, and harassment. And the last such hearing was in October of
2006, just before the midterm elections.

Based on the evidence adduced at that Commission hearing, I
would urge the Committee in its deliberations of Senate bill 453 to
consider at least three deceptive practices not currently covered by
the bill; that is, false registrations, multiple registration, and com-
promised absentee ballots.

The evidence adduced shows that at least two prongs to the prob-
lem of deceptive practices that deal with election integrity: first is
voter suppression, broadly defined; second is voter fraud.

The empirical shows that the first prong is generally a function
of provisional ballots and also of election disinformation. Sections
3(a)(2)(A)(ii) and 3(b)(1)(A)(ii) cover at least certain elements of the
first prong, that is, preventing eligible voters from voting, but leave
wholly unaddressed the second prong of affirmative voter fraud,
and deceptive practice at least as consequential as voter suppres-
sion and intimidation, and possibly more so.

For example, in the 2000 Presidential election, there were volu-
minous claims of rampant voter intimidation, harassment, and sup-
pression. The Civil Rights Commission conducted a 6-month inves-
tigation immediately after the election. The Civil Rights Division of
the Department of Justice also conducted an investigation.

Despite the widespread claims of intimidation, harassment, and
suppression, the investigation yielded just two ostensible cases of
perceived voter intimidation, and the Civil Rights Division’s inves-
tigation concluded that there was no credible evidence of any Flo-
ridians having their votes intentionally denied.

Now, in contrast, a subsequent media investigation showed that
there were at least 2,000 ballots cast illegally in Florida, and since
the vote margin was 537 votes, the fraudulent votes were sufficient
to affect the outcome of the election.

This is not an isolated occurrence. The evidence adduced at Com-
mission hearings, particularly from Mark Hearne, who is an ad-
viser to the Carter-Baker Commission on Federal Election Reform,
shows that there are numerous instances, suggesting numerous in-
stances of significant voter fraud. The allegations include individ-
uals and organizations that aid and abet ineligible voters to vote.

Now, there are numerous cases that have been reported of people
paid to register those ineligible to vote and fictitious characters.
The infamous case in Ohio during the 2004 Presidential election
campaign of a canvasser paid with crack cocaine to register Dick
Tracy, Mary Poppins, and scores of other equally notable voters is
fairly well known.

Again, these are not isolated circumstances. In 2001, a major
voter registration drive in the black community of St. Louis pro-
duced 3,800 new voter registration cards. When some of the names
appeared suspicious, elections officials reviewed all of the cards and
determined that nearly every single one was fraudulent. Dogs, the
dead, and people who simply did not want to register to vote were
among the new registrants.

Now, the problem is not simply that canvassers are being paid
to register manifestly fraudulent voters. It is also that voting rolls
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throughout the country are being padded with perhaps hundreds of
thousands of false and fraudulent names. Testimony before the
Senate Rules Committee by John Sample showed that Alaska, for
example, had 503,000 people on the voting rolls, yet there are only
437,000 people of voting age in Alaska.

The problem is magnified by those who solicit and aid individ-
uals to vote in multiple jurisdictions. One hundred and forty thou-
sand Floridians are registered in multiple jurisdictions; 60,000 vot-
ers are registered in both North Carolina and South Carolina;
8,000 Kentuckians are registered in Tennessee. The bill is silent
with respect to these deceptive practices, and multiple registrations
and fraudulent registrations are compounded by the problem of
compromised absentee ballot integrity. The practice of misleadingly
assisting individuals to cast an absentee ballot can lead to whole-
sale disenfranchisement. This is a potentially troublesome problem,
particularly with respect to bilingual ballots.

This is not a minor concern. The 1998 Miami mayoral election
was actually set aside because of rampant absentee ballot forgeries.

These deceptive practices have the capacity to affect the outcome
of an election. They undermine public confidence in the electoral
process. And the bill is silent on these. These are significant omis-
sions.

So I would urge this Committee to consider including these de-
ceptive practices in the bill’s prohibitions.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Kirsanow appears as a submis-
sion for the record.]

Senator CARDIN. Well, thank you for your testimony, and I thank
the entire panel for their testimony here today.

Mr. Kirsanow, let me start with you, if I might. You were here
during the testimony of what happened in my State of Maryland
in 2006. Does that trouble you? Does that concern you that there
were efforts made to provide the minority community with deceitful
information during the course of the campaign and that minority
voters had a much more difficult time in casting their votes in the
State of Maryland?

Mr. KiRSANOW. Absolutely, Mr. Chairman. As a member of the
Civil Rights Commission, we address these issues on a regular
basis. These matters are brought before us quite often, and they
are not simply relegated to your State. They are not a partisan
issue. They go on both sides.

During the 2000 Presidential campaign, there were radio ads in
my community, Cleveland, Ohio—I live in a majority black neigh-
borhood—that would talk about the fact that casting a vote for a
Republican is casting a vote for lynching, that casting a vote for a
Republican means another church is going to be burned down.
Those kinds of things are reprehensible, despicable. We deplore
those things.

My testimony is focused on the fact that this bill can be signifi-
cantly enhanced by addressing some significant issues with respect
to election integrity, and those deal with voter fraud. These are
things that are not simply matters of recent import. They go back
throughout our history where we have had thousands, perhaps tens
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of thousands of cases in which, again, the dead or others have been
registered to vote and people voting in their names.

Senator CARDIN. Let me agree with you on the first point that
you made. I find that despicable, the statements made that voting
for a particular candidate is equivalent to the circumstances you
said. That is why I agree completely. I think it was Senator Obama
or Senator Schumer who said this is not a partisan issue. We are
going to fight very hard in elections to get our vote out, but we
should not be fighting to suppress the vote or mislead the vote.
And that is wrong, and anything that we do that tries to mislead
the vote in that regard, whether it is a Democratic candidate trying
to get minority votes away from a Republican or a Republican from
a Democrat, that is wrong.

We have seen these practices now—it is not isolated. We have
seen these practices in many States, and the practices appear to be
growing. I do not know whether your Commission has investigated
what happened in Maryland in 2006 or what happened in Virginia
or what happened in California. I hope that you are doing that be-
cause in each of these cases it was clear that the intention of the
individuals who were responsible for this material was to diminish
minority voters. And that is something that should have no place
in American politics.

So I am just somewhat interested as to how your Commission is
looking at this. You have indicated you have done some studies,
and I would love—I think our Committee would welcome the re-
view on the circumstances that have been brought out at this hear-
ing. We had this hearing, and there has been now significant testi-
mony, and I have not seen any investigations by your Commission
in regards to those issues. So I would welcome your review of that.

You do mention the 2000 election and at least 2,000 voters who
cast votes illegally according to the Media Analysis. Is that the
group that you—

Mr. KirRsaANOW. Yes.

Senator CARDIN. Now, has your Commission or any law enforce-
ment agency or any academic research borne out these numbers?

Mr. KiRsaNOw. No law enforcement agency has done so, and very
often it is difficult to prove the negative. But there have been some
academic studies with respect to matters such as this. If you look
at the—

Senator CARDIN. Could you make that available to our Com-
mittee?

Mr. KirRsaANOW. I sure could.

Senator CARDIN. So we could see what basis—

Mr. KiRsaNOW. Our civil rights—

Senator CARDIN. You made a pretty strong statement.

Mr. KIRSANOW. Yes.

Senator CARDIN. I could tell you that I heard a similar statement
made about fraudulent voting in a California congressional election
when I was a Member of the House, and we investigated that in
the House committee because the election was contested, and it
bore out that there were no demonstrated fraudulent votes. So I
know statements are often made, but we like to see the facts be-
hind those statements. So I would appreciate it if you could make
available to us the specifics that would bear out those numbers.
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Mr. KirsaNOW. Absolutely, Mr. Chairman. I would just offer
that, as you know, in Florida in 2000 there was a significant prob-
lem with respect to purging the voter rolls of felons who at that
time at least were barred from voting in Florida. And when match-
ing the names of those felons to those who vote or at least checked
off—who were checked off by registrars as voting, there was a cor-
relative that showed that individuals not entitled to vote were ac-
tually voting. And this is not something that is unusual.

Senator CARDIN. I will just give you my own observations. I have
been at polling places a lot in my lifetime. There are more eligible
voters who were not able to cast votes, even though provisional bal-
lots are required, than any documented cases that I know of, of
people who were ineligible to vote who cast their votes.

So I am all for making sure that people who are eligible to vote
are only the ones that vote. But I worry about what happened in
Prince George’s County, Maryland, in which the county executive
I think pretty clearly pointed out that hundreds, if not thousands,
of voters in that one county were denied an opportunity to vote be-
cause of the practices in this past election. And I would hope that
your Commission would take a look at that type of activity, because
I think it has a much stronger impact on the system than the other
issues.

I am going to come back on a second round, but let me recognize
Senator Hatch.

Senator HATCH. Well, thank you, Mr. Chairman.

Let me just ask the panel this question, and any or all of you
can answer it, as far as I am concerned. This legislation proposes
to create a new crime for communicating false information that has
the intent to prevent another person from voting in an election.
What about communicating false information that encourages an-
other person to illegally vote in an election? Should that be part
of this bill? If I encouraged, say, an illegal alien to vote in an up-
coming election, knowing that this type of activity is illegal,
shouldn’t that also be a crime under this legislation? Now, to me
it would not appear to be so under this bill.

I would also like to ask every member of the panel to say wheth-
er they would support the inclusion of this type of illegal activity.
We can start over there with you, Mr. Shelton.

Mr. SHELTON. Senator Hatch, good afternoon, sir. Let me first
say that it is already a crime for one who is not a U.S. citizen to
vote in an election, and certainly if one conspires with someone to
commit a crime, they are also committing a crime. I think this par-
ticular piece of legislation needs to address those concerns.

But may I also say on a different note that was raised earlier,
the NAACP would love the opportunity to submit transcripts from
hearings that were held in Florida after the 2000 election that
showed a number of things, including every African-American male
going to certain polling sites actually being intimidated away from
the polls by being asked if indeed they had a felony on their
records. That was the outcome of many of the problems that were
raised by my colleague at the other end of the table.

We would love to provide that kind of information, and certainly
we would also love to provide information about the outcome of the
St. Louis election as well in which only on the north side of St.
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Louis, the predominantly African-American community, where poll-
ing sites opened late and were not allowed to stay open late until
lawsuits were filed by the NAACP to do such.

So in answer to your first question, I do not think this legislation
needs to cover an issue that is already covered by law, and cer-
tainly we look forward to seeing that particular law being further
enforced. As a matter of fact, as we talked about the issue of the
crimes that were committed, it is also interesting to the NAACP,
and I think to others in this room, that the Justice Department ac-
tually convicted no one of crimes of fraud in the election process.

Senator HATCH. Do you all agree that this is presently covered?

Mr. TRASVINA. Senator, I believe that over the years you have
closed those loopholes. You have closed those loopholes about if
there is any perception of unauthorized immigrants being able to
be persuaded to vote. In the 1996 Act on immigration, that is al-
ready taken care of. I would be surprised if that continued to be
a problem to the extent it even was a problem before. And the
Chairman alluded to the 46th Congressional District investigations
back in the mid-1990s.

I think Commissioner Kirsanow talks about the problem particu-
larly with bilingual voting, and you recall from the 1992 hearings
on the Voting Rights Act extension, and even back to 1982, we al-
ways hear about bilingual ballots or causing undocumented immi-
grants to vote. And every time somebody comes up with a list, they
go back and registrars look at the list, and they find the problem
was not with the voters. The problem was with the incomplete and
not up-to-date INS records that do not show the naturalization
date of the person so that the person was properly registered, prop-
erly voted, and that there have not been cases of unauthorized im-
migrants voting in elections. We made it a deportable offense,
made it a bar to naturalization. Those are the types of things that
are already in place that mean that this law does not need to be
amended for that purpose.

Mr. BRIFFAULT. It was my impression that at least since the
motor-voter law, the National Voter Registration Act of 1993, that
false voting and false registration are already penalized, and I
would imagine that conspiracy, which is the situation you are de-
scribing of somebody encouraging a false voting or false registra-
tion, would fall within the general penalization of false registration
and false voting. So I suspect that the situation you are describing
already violates Federal law.

Mr. CANFIELD. I would just like to pick up on something that Mr.
Shelton said a minute ago about the voters in Florida who were
being challenged at the polling station and asked whether they
were felons or not. You know, I do not think anybody can coun-
tenance that kind of activity. But at the same time, I think that
there has to be some sort of recognition given to the fact that Fed-
eral and State law allows certain people to vote and bars other peo-
ple from voting.

One of the reasons you might be barred from voting in a par-
ticular State is that you have a felony conviction on your record.
We do not want to go so far to the extreme that all past convictions
for felonies are no longer subject or could be challenged when a
person goes to a voting place. I do not think you can single out peo-
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ple in a particular precinct based on race or ethnicity, obviously,
but it is still a legitimate question in a larger context to make sure
that felons are not voting.

Mr. KirsaNOW. Senator Hatch, I said in my remarks that there
are two prongs to the problem of deceptive voting practices. This
bill addresses one of the prongs, and that is, preventing the eligible
voters—or trying to prevent eligible voters from voting. The other
prong is getting ineligible voters to vote, and there are a number
of mechanisms by which this happens.

There is an example, for example, that I have in my written tes-
timony of a non-citizen from Barbados who is told that, well, if you
are in the United States for 7 years, you can vote. So she reg-
istered. She did not vote, but was later told by election officials
that somebody had voted in her name.

Now, it is difficult to know how frequently that happens. It usu-
ally only happens when someone who is registered says, hey, wait
a minute, I did not vote; or someone who is not registered finds
out—this would hardly ever happen—finds out that somebody
voted in their name or their name was placed on a roll illegit-
imately.

So there are these mechanisms that occur, and some of these are
addressed in State statutes, some of it you can look at—as Mr.
Trasvina indicated, you look would at other statutes that are not
discrete to this particular bill. But I think the intent of this par-
ticular bill was to place in one discrete bill the issue of deceptive
practices. In that regard, the bill has certain omissions that I think
inclusion of which would strengthen the bill.

Senator HATCH. Thank you all for that.

Mr. Canfield, your testimony mentions the problems that could
be encountered under the legislation by providing authority to Fed-
eral agents to make, you know, in the days leading up to the elec-
tion, instantaneous judgments as to who and what types of voter
campaign deceptive practices should be brought before a grand

jury.

Now, do you worry that this type of grand jury activity could pre-
sumably negatively affect the very election it is trying to protect?

Mr. CANFIELD. Well, of course I do, Senator, because, you know,
the existence of a grand jury’s meeting on election law problems
are not very closely held in this country. It soon becomes evident
to the press and other people that a grand jury is meeting.

The problem I see is that giving a role, as the legislation pur-
ports to do, to officers of the Federal Government to draw conclu-
sions or make observations in the immediate days before an elec-
tion sends, I think, a bad signal because it empowers agents of the
Federal Government to draw distinctions in the context of an elec-
tion which in theory should be separate and apart from the Federal
Government’s role at all, I would say. And to empower Federal
agents to have some sort of role in making determinations as to
whether certain publications or certain announcements are fraudu-
lent or intended to suppress the vote tends, I think, in the abstract
to give a role to the Federal Government that I do not think is ap-
propriate.

Senator HATCH. Well, another problem with the legislation, at
least as I view it in your opinion, Mr. Canfield, is the definition of
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“deceptive practices.” Given how hard it is for people to define what
is considered deceptive, I worry about these subjective views. Could
they lead to a great deal of confusion and problems with political
campaigns from both political parties? And how would you address
the definitions that are utilized in this bill?

Mr. CANFIELD. I pointed out in my testimony that I thought that
was a problematic area as well. You know, I represented the Sen-
ate Rules Committee in the contested election in Louisiana in 1996
when Mary Landrieu was first elected to the Senate. And one of
the accusations by her opponent, of course, was that there were all
kinds of shenanigans going on in Louisiana before and during elec-
tion day. And I remember turning to my Democratic colleague and
dear, dear friend, Bob Bauer, who is at Perkins Coie. Bob said to
me, “Well, you know, this probably does not matter and does not
amount to much.” And I said to him, “Bob, this is Louisiana.
Whether we like it or not, we are going to have to look into this.”

There are some areas of the country that are prone to problems
on election day. There are other parts of the country which have
never had a history of election day problems. So to create a na-
tional standard is going to be, I think, somewhat difficult to enforce
across the country. But that is just my experience.

Senator HATCH. Well, you highlight a portion of the bill that
would provide a private right of action for individuals who believe
that they themselves were subject of some loosely drafted—or
loosely defined, I guess, election deceptive practice. Now, given that
the Civil Rights Division, the U.S. Attorney’s Office, and the local
law enforcement are available for complaints from citizens, could
this new private right of action create, you know, an innumerable
number, let’s say, of Federal cases based upon the whims of indi-
viduals?

Mr. CANFIELD. If I had to single out one part of the bill that
ought to be really, really closely examined, I think it is the private
right to action. I understand the intent of the authors, and I think
the intent is not a bad one. But I think the unintended con-
sequence of creating a private right of action will be to cause law-
yers to have even more roles in the elections than they currently
do. I think every Federal candidate is going to have to have one
or more lawyers with him or her at almost all occasions. And I
think that the campaign managers are going to understand that
one of the great attributes that they have to take a shot at their
opponent is to file a private cause of action against some agent or
friend of their opponent for publishing a scurrilous document like
this, or whatever, and having the press conference announcing the
fact that the private right of action is being taken.

I think it is just the law of unintended consequences, and from
my experience in the Federal Election Campaign Act realm for 30
years, it is by definition the law of unintended consequences.

Senator HATCH. My time is up, Mr. Chairman.

Senator CARDIN. Thank you very much.

Mr. Briffault, let me bring you into this discussion, because I was
impressed by your testimony as to how this bill has been drafted,
particularly in light—I was not aware that there were 18 States
that have passed laws in this area that, according to your testi-
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mony, this law, the Federal bill that is being suggested is one of
the more tightly drawn and focused of the bills that are out there.

If I understand the Obama bill, it only involves communications
within 60 days of an election. We heard the concern of grand juries
being out there. My understanding is it takes a little bit of time
for those types of issues. I think the real purpose of this bill is to
prevent activities, not to prosecute, and that prosecution would
take more than 60 days under the most expedited process, so that
the likelihood of these matters reaching the courts would be well
after the elections themselves. That is not the main purpose of the
bill. The purpose of the bill is to put people on record as to what
we are trying to achieve.

So let me try to get your view as to how this is drafted relative
to the other bills that you have seen around the Nation and wheth-
er we are on safe ground in the way that we have dealt with it.

Mr. BRIFFAULT. Sure. Thank you, Senator. I think it is consider-
ably tighter in two ways. One is in the requirement of an inten-
tional falsehood intended to affect an election. Many of the State
laws are drafted somewhat more broadly and pick up falsehoods or
negligent or reckless falsehoods and do not always have the specific
addition of an intent to influence an election. So to begin with, it
is really more tightly focused on intentional falsehood.

My second point relates to Mr. Canfield’s reference a few minutes
ago about the breadth of the idea of deceptive. Although the bill is
titled “deceptive,” it actually only targets three very specifically de-
fined types of actions, and that I think is also unusual. Instead of
a general prohibition of false, deceptive, or misleading statements,
which is the kind of language you see in some of the State laws,
it targets these three specific types of factual misstatements: the
time, place, and manner of the election. Is the election going to be
on Tuesday or on Wednesday? Is it on November 2nd or November
3rd, which is an area where it is easy to get the facts right. If you
can prove that such a statement is intentionally—it is also easy to
make it an error, so you can prove that it is intentionally wrong—
the only effect of that kind of intentional falsehood is to confuse
people. False statement concerning eligibility to vote, the kinds
that were mentioned earlier, you cannot vote if you have not paid
your parking tickets, which, again, if that is knowingly false and
that can be proven on the part of the speaker, again, the only effect
of that is to induce people who have the right to vote not to vote.
As for false statements concerning endorsements, the only effect of
that is to persuade people to vote against their preferences, to mis-
lead the voters.

None of this really addresses statements about issues or hyper-
bole, nasty comments, exaggerations of a candidate’s record or any-
thing like that, which would be obviously far more problematic and
probably un constitutional to try and regulate statements like that.

Senator CARDIN. I thank you.

Mr. Shelton and Mr. Trasvina, let me try to get your response
to the need for Federal legislation. One of the reasons that this bill
has been—we are trying to move it is the view from Justice that
they do not have the authority currently to go after these practices.
Senator Schumer contacted the Justice Department, as he testified,
after the 2006 elections, and the Attorney General responded and
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even before our Committee responded that he did not believe that
he had the legal authority to look into these types of issues because
there is no Federal law that makes these practices illegal.

Now, there are some State laws, I am finding out, so I would just
like to find out from you how important you believe it is to have
Federal law enforcement in order to try to combat these types of
practices.

Mr. SHELTON. Why don’t I begin by saying that the most impor-
tant provisions in this bill from the NAACP’s standpoint is the pre-
ventative provisions; that is, indeed what the bill does is engage
the Federal Government to utilize, for instance, its CRS division to
be able to provide the correct information to the local constitu-
encies so that they can actually know when the elections are being
held and they will not lose the opportunity to cast that vote. They
will not indeed be disenfranchised.

Indeed, that is an extremely important provision in this bill that
will help make sure that after the fact, too often as we see when
there is fraud in an election, the votes are lost, the decisions are
made, and, quite frankly, the candidate that a majority of those liv-
ing in that particular precinct, State, or otherwise is not the person
that wins the election.

So, indeed, engaging the Federal Government, giving the Federal
Government the authority to actually utilize the local media, to uti-
lize other entities to be able to get the information out so that peo-
ple indeed can cast that vote in due time.

Mr. TRASVINA. And I would just add that having the Federal
Government involved in this gives it the outside independence that
is particularly important on these issues, and with candidates who
are often involved in local parties, have it one step removed from
the State. The Federal Government is the appropriate place for this
authority to be rested.

Senator CARDIN. Historically, of course, it has been the Federal
actions that have brought about the greatest advancements as far
as removing barriers.

Senator Hatch?

Senator HATCH. Let me just ask the panel—I have been sitting
here thinking. In the 2000 Presidential elections, news organiza-
tions erroneously announced that the polls in Florida had closed
and that Gore had won at that particular point. Couldn’t this pro-
posed legislation be used to prosecute members of these news orga-
nizations? Or could it? I would at least like to have your viewpoint
on it. We will start with you, Mr. Shelton.

Mr. SHELTON. If it can be proven that it was intentional to—

Senator HATCH. You think that is what the pivotal question
would be. Do you agree, Mr. Trasvina?

Mr. TRASVINA. I do not believe that this legislation would cover
that type of situation.

Senator HATCH. OK. Mr. Briffault?

Mr. BRIFFAULT. If the reporter knew that the polls were open
and said they were closed and did that in order to persuade people
not to vote when they were still eligible to vote, then I could it
might fall within this. I would have to think about whether there
is a broader press exemption. But I think in a situation of a re-
porter abusing a reporter’s position to intentionally disseminate
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false information with the intention of getting people not to vote,
that could fall within this.

Senator HATCH. Well, we have never seen that around here, of
course.

Mr. Canfield?

Mr. CANFIELD. Senator Hatch, I would just say that your ques-
tion, I think, points out one shortcoming, and that is, there are
many ways of getting out false and disseminating false information
in a campaign setting that can never be attributed to anybody in
the campaign itself. More often than not, in my experience, the
problems that occur at the local grassroots precinct level are caused
by people acting at that level not in connection with some higher
authority at the State party or the Federal national party commit-
tees or that kind of thing.

State and Federal elections tend to be very result oriented, and
if you are a local campaign operative or supporter of a candidate,
you may not have a position in the campaign, but if you are suffi-
ciently motivated to support that candidate, you will in some in-
stances do whatever you think is necessary to achieve that end.

That is what strikes me about so much of this anecdotal informa-
tion that we see here. With the exception of the one that was alleg-
edly attributed to the gubernatorial and senatorial Republican can-
didates in Maryland, the rest of this looks like it is done by some-
body in their basement. It does not look very professional. It does
not look like a campaign would put it out.

So what I think is you have in most instances where stuff like
this comes across the transom, you have people who are operating
independently of anybody, whose intentions are to help or hurt one
party, but are not acting in concert or as an agent of that party.

Senator HaTcH. OK. Mr. Kirsanow?

Mr. KIRSANOW. Senator, Section 3(b)(1)(A)(ii) talks about intent
and the information that is conveyed in terms of time and place of
the election. I agree with Professor Briffault that if there was some
showing of intent on the part of the media agencies, it could pos-
sibly fall within that.

In my day job on the National Labor Relations Board, we conduct
elections. Now, electing Senators may not be as important as elect-
ing a union, but, nonetheless, we have got all kinds of manners of
structures to protect that right to vote. And one of the things we
are concerned about is having a buffer during the election cam-
paign that recognizes that even if, you know, it may be unlawful,
we have got to be very careful to make sure that that buffer does
not somehow intrude upon legitimate speech. You have got to be
very careful in taking a scalpel in how you carve out what is pro-
hibited speech.

Now, I do not think that there is—I am not a First Amendment
scholar, so I will not address the First Amendment concerns at all.
And I think these kinds of acts are despicable and need to be ad-
dressed. But, nonetheless, I think it would probably be a fairly high
hurdle to show that media is intentionally trying to defraud or mis-
lead voters. In Tallahassee and the Panhandle of Florida, there
were allegations that came to our attention that there were hun-
dreds of people who were in line ready to vote, and then there was
a report that, in fact, you know, one of the candidates had, in fact,
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won. And a lot of people went home, and it turned out to be that
that was false. Then there were reports that certain polling sta-
tions were closed and people go home. Mr. Shelton talked about
that in St. Louis, and that occurs in a lot of areas.

The question is: Can you show intent? The question is: How
broadly is intent defined?

Senator HATCH. Thank you.

Professor Briffault, we are honored to have all of you here, and
I have enjoyed your testimony, but in his testimony, Mr. Johnson
testified or cited several examples of “false and deceptive” practices
that he believes should be prohibited and criminalized by this legis-
lation.

Now, one of the examples, as I understand it, that Mr. Johnson
provided was a political sign saying, “We are not slaves to the
Democrats.” Do you agree with Mr. Johnson’s assessment that
these signs were “false and deceptive” and were a “deliberate effort
to confuse, to mislead, and to suppress African-American votes”?
And, furthermore, would these signs fall into the purview of this
%egiglation? And the last question would be: Where do you draw the
ine?

Mr. BRIFFAULT. Those statements would not fall within this leg-
islation. They do not deal with any of the three specific things this
legislation addresses—time, place, and manner, qualifications to
vote, or false statement of endorsements.

More generally, no, I would not consider them to be the kinds of
“false statements” that you could regulate. They are hyperbole.
They are the kinds of strong statements that are, you know, the
heart of politics. I mean, like it or not, these things are the kinds
of strong, exaggerated, often negative statements, the harsh rhet-
oric that have been part of American politics since the founding.
And these kinds of statements would not be picked up by this bill.
They should be challenged by people on the other side. They should
be decried for the kinds of images that they use, but the response
to these kinds of statements is more counter statements. I do not
think they—I believe they are not regulated by this bill. I do not
believe they could be regulated by any bill constitutionally, and I
think that is the right result.

I think the kind of line that has been drawn is the line that the
Supreme Court has drawn, which is about statements of fact and
things which will be perceived as statements of fact. I think in a
situation like that, no one would believe that anyone was being
treated as a slave in a literal sense. It is being used in a
metaphoric sense, and I think that is the way any person seeing
the billboard would react to it.

Senator HATCH. Mr. Canfield, do you agree with that?

Mr. CANFIELD. Mr. Chairman, I would give you an example of
the kind of problem that is addressed in the legislation, the false
endorsement right up before the general election. In my experience,
there is a mechanism currently in Federal law to deal with a situa-
tion like that, and I give you as an example the campaign of Con-
gresswoman Ellen Tauscher a few years ago in California, I would
say now about 8 or 10 years ago. I think it was her first term. She
ran against a Republican, and during the heart of the campaign,
within probably a month of the general election, a flier went out
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to all of the registered Democrats in her district. It was allegedly
signed by George Miller of California, I think the dean of the Cali-
fornia House delegation—obviously, it was not his signature, but it
was a facsimile of his signature—saying that Ellen Tauscher was
wrong on several fronts. She had voted with the Bush administra-
tion on certain legislation and was not supported by rank-and-file
Democrats.

It caused a big stir in that district. It was never proven where
the source of the flier came from. It was never proven that it came
from her Republican opponent. But a Federal grand jury in Wash-
ington met on that allegation. The Federal Election Commission
got a whole of it first because there was a complaint by the
Tauscher campaign against her opponent. After the Federal Elec-
tion Commission was involved, there was a Federal grand jury
seated in Washington, and I had a client who testified before that
grand jury.

So to say that the Federal Government or the Justice Depart-
ment does not regularly oversee or prosecute in this area is not cor-
rect. They did in that instance. They got a criminal conviction, the
Justice Department, in that instance.

Senator HATCH. Thank you, Mr. Chairman.

Senator CARDIN. Mr. Canfield, I should have taken you to the
Justice Department when I met with them to see whether they
would pursue the Maryland circumstances, because they told me
they had no authority to do it. We had some discussions about that.

I would just point, again, I agree with Senator Hatch. I thank
all of you for your testimony. I found this panel to be extremely
helpful. We know we are dealing with tough subjects. Whenever
you are dealing with First Amendment issues, you have a difficult
issue to deal with, and election laws make it even more com-
plicated. I do not mean to minimize that, but I would just make
an observation. I was not on this Committee when the Voting
Rights Act was passed in the 1960’s, but I imagine some of the
points that were made that these are just local issues and they are
isolated and they are not really part of a pattern of a political party
were made back then. And the Congress did right when they
passed the Voting Rights Act and made it clear that we would not
tolerate as a Nation practices that try to infringe upon the rights
of individuals to vote.

Mr. Canfield, I would just point out that I think this is somewhat
evolutionary. Yes, the fliers that I first saw, I had no idea who put
them out. They were hard to figure out who was identifying these
fliers. But then we saw in California and Virginia and Maryland
organized efforts. These were not individual independent operators.
These were sophisticated operations using targeted lists, using
robo-calls, and in Maryland using literature under the authority of
the Governor and candidate for U.S. Senate.

So this was not something that was without a great deal of
thought, and unless we clarify this situation, I expect that you will
see bolder actions and the acceptability that it is fair game to win
an election to try to suppress vote.

Now, the fact that they do it the night before the election tells
you just how proud they are of the tactics they are using, and I
think you will see a lot of that continue to happen.
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This bill is very narrowly drawn. When Mr. Johnson was testi-
fying about the slavery posters, I pointed out that that would not
be affected by this bill. As despicable as those ballots were, this bill
is not aimed at that, nor should it be aimed at that. There is a lot
of information put out in campaigns I have been involved with
against me that were absolutely wrong. But that is part of the po-
litical process, and people put spins on different things, and I have
got to be prepared to respond to it. And I am prepared to respond
to it, even if it comes at the 11th hour.

But what I should not have been to be dealing with and no can-
didate should be subjected to is tactics used to suppress minority
vote. And this bill, I think, is very narrowly drawn. I would argue
that perhaps we should consider broadening it, but I think we have
the right support group now, and I hope that we can move it the
way it has been negotiated.

But I would just urge all of you to take a look at this, look at
what we are trying to achieve and send a clear message of what
we think is right and wrong in the election process, and to look at
the purpose of this legislation. I am pleased that the House com-
mittee has already acted on it. I was talking to Congressman Hoyer
earlier, and I am hopeful that the House will act on this bill. And
I hope that our Committee and the Senate will act on this legisla-
tion. I think it is an important issue. I do not know of anything
that is more important than making sure that our elections are
fair, open, and available to all of our eligible voters and we try to
get the highest possible participation. That is not a partisan issue
and one in which Democrats and Republicans need to come to-
gether on and the Federal Government needs to play a critical role
in that.

The record will be held open for 1 week for written testimony
from other groups that wish to submit it. Again, I thank all of you
for participating, and the Committee will stand in recess.

[Whereupon, at 4 p.m., the Committee was adjourned.]

[Submissions for the record follow.]
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“Free and honest elections are the very
foundation of our republican form of
government. Hence any attempt to defile
the sanctity of the ballot cannot be

viewed with equanimity.”
Unired Stazes v. Classic, 313 U.S. 299 at 329 (1941).
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'American Center for 1300 Eye Street, NW
Suite 1050 East

Oting Rig hts Washington, DC 20005

(202) 962-0311

Legislative Fund
July 2005
Dear Fellow Americans:

The American Center for Voting Rights Legistative Fund (“ACVR Legislative Fund”} is
proud to present the following report as the most comprehensive and authoritative review of the
facts surrounding allegations of vote fraud, intimidation and suppression made during the 2004
presidential election. Using court records, police reports and news articles, ACVR Legislative
Fund presents this “after action report” which documents hundreds of incidents and allegations
from around the country, notes whether a factual basis for the charge exists and assesses what
actions, if any, were taken by the responsible party, law enforcement or the courts. Most
importantly, ACVR Legislative Fund makes eight key recommendations that, if implemented,
will secure the American election system so that all voters will have the ability to participate frce
of intimidation and harassment and no legitimate voter will be disenfranchised by an illegal vote.
These recommendations also call for accountability for the political parties and activist groups
engaged in the political process by holding them responsible for the actions of their operatives
seeking to cast illegal votes or to intimidate or harass voters.

ACVR Legistative Fund found that thousands of Americans were disenfranchised by
illegal votes cast on Election Day 2004. For every illegal vote cast and counted on Election Day,
a legitimate voter is disenfranchised. This report documents a coordinated effort by members of
some organizations to rig the election system through voter registration fraud, the first step in
any vote fraud scheme that corrupts the ¢lection process by burying local officials in fraudulent
and suspicious registration forms.

ACVR Legislative Fund further found that, dcspite their heated rhetoric, paid Democrat
operatives were far more involved in voter intimidation and suppression activities than were their
Republican counterparts during the 2004 presidential election. Whether it was slashing tires on
GOP get-out-the-vote vans in Milwaukee or court orders stopping the DNC from intimidating
Republican volunteers in Florida, the evidence presented in this report shows that paid Democrat
operatives were responsible for using the same tactics in 2004 that they routinely accuse
Republicans of engaging in.

Based on the findings of this report, it is clear that legislative reforms alone will not
restore the public’s trust in the American election system. Zhus ACFR Legisiative Fund’s
central recommendation is for botk national political parties ro formally adgpt a zero-
rolerance fraud and intimidation policy that 75 them 1o diate any effort ro inimidare
volers or volunieers or commil vore frawd and fo cogperate In the prosecution of any
individual or allied organization thar commirs vore fraud or rfhar seeks lo inrimidate any
eligible vorer from parricipating in the election. By its very nature, vote fraud is not a crime
which an individual has an incentive to commit. The only object of vote fraud — or voter
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intimidation — is to achieve a political result. As such, legislation reform and enforcement
should focus on the political stakeholders who are the beneficiaries of any vote fraud or voter
intimidation. ACVR Legislative Fund also makes specific recommendations for legislative
reform that will help stop vote fraud before it happens. ACVR Legislative Fund was founded on
the belief that it should be easy to vote but tough to cheat. These common-sense
recommendations — such as requiring government-issued photo ID at the polis and accurate
statewide voter registration databases ~ will help assure that all legitimate voters are able to cast
a ballot and that no American is disenfranchised by illegal votes.

In addition to recommended changes and a zero-tolerance commitment by the political
parties, ACVR Legislative Fund has identified five cities as “hot spots” which require additional
immediate attention. These cities were identified based on the findings of this report and the
cities” documented history of fraud and intimidation. ACVR Legislative Fund will work with
national and state political parties, state legisiators and local officials to create a process that
supports local election officials in these cities and ensures that any effort to continue the historic
pattern of fraud and intimidation in the 2006 election is exposed and stopped.

Philadeiphia, PA

Milwaukee, W1

Seattle, WA

St. Louis/East St. Louis, MO/IL
Cleveland, OH

A alb o A

ACVR Legislative Fund believes that public confidence in our electoral system is the
cornerstone of our democracy. Punishing those who engaged in acts of vote fraud and voter
intimidation in 2004 and strengthening the legislative safeguards against such activity in future
elections makes clear to the American public that such activities are not tolerated at any level by
any party and serves as a warning to deter those who may consider illegal activities for future
elections. In the coming weeks and months, ACVR Legislative Fund will work with national
and local leaders from both political parties as well as election officials and grassroots activists
to restore citizens® faith in the American electoral process,

As General Counsel and Chairman of the Board of the American Center for Voting
Rights Legislative Fund, we are pleased to present this report to the public.

Mark F. “Thor” Hearne Brian A. Lunde
Counsel ACVR Legislative Fund Board Member
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Executive Summary

The 2004 presidential election was unlike any other. A closely divided but highly

passionate American electorate achieved the highest percentage of voter turnout since 1968, as
122 million voters went to the polls on Election Day. President George W. Bush was reelected
with the most votes for any presidential candidate in history, while his challenger Senator John
Kerry received the second most votes ever. However, despite huge voter turnout on November
2, recent studies have shown that public confidence in the American election system is low. As
has been pointed out by election law expert Professor Richard L. Hasen, a post-election NBC
News/ Butl Sireer Jowurna/poll found that more than a quarter of Americans worried that the vote
count for president in 2004 was unfair. Moreover, a Rasmussen Reports poll found that 59
percent of Americans believed that there was “a lot” or “some” fraud in American elections."

The American Center For Voting Rights Legislative Fund (“ACVR Legislative Fund™)

was founded on the belief that public confidence in our electoral system is the cornerstone of our
democracy. ACVR Legislative Fund was established primarily to further the common good and
general welfare of the citizens of the United States of America by educating the public about
vote fraud, intimidation and discrimination which impacts the Constitutional right of all citizens
to participate in the electoral process. This important task requires an honest accounting of
activity during the 2004 election, so that we may move forward with a common set of facts to
address the issues that undermine public confidence in American elections. ACVR Legislative
Fund presents the foflowing report as the most comprehensive and authoritative look at the facts
surrounding allegations of vote fraud, intimidation and suppression leveled by both parties
during the 2004 election. This investigation found the following:

» While Democrats routinely accuse Republicans of voter intimidation and suppression,

neither party has a clean record on the issue. Instead, the evidence shows that Democrats
waged aggressive intimidation and suppression campaigns against Republican voters and
volunteers in 2004. Republicans have not been exempt from similar criticism in this area,
as alleged voter intimidation and suppression activity by GOP operatives led the
Republican National Committee to sign a consent decree repudiating such tactics in 1982,
However, a careful review of the facts shows that in 2004, paid Democrat operatives
were far more invoived in voter intimidation and suppression efforts than their
Republican counterparts. Examples include:

0 Paid Democrat operatives charged with slashing tires of 25 Republican get-out-
the-vote vans in Milwaukee on the morning of Election Day.

O Misieading telephone cails made by Democrat operatives targeting Republican
voters in Ohio with the wrong date for the election and faulty polling place
information.

! Professor Richard L. Hasen, Testimony Before The Commission On Federal Election Reform (Carter-Baker
Commission), Washington, DC, April 18, 2005
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1 Intimidating and deceiving mailings and telephone calls paid for by the DNC
threatening Republican volunteers in Florida with legal action.
0 Union-coordinated intimidation and violence campaign targeting Republican

campaign offices and volunteers resulting in a broken arm for a GOP volunteer in
Florida.

¥ Vote fraud and voter registration fraud were significant problems in at least a dozen states

around the country. Vote fraud is a reality in America that occurred not only in large
battleground states like Wisconsin but in places like Alabama and Kentucky. The record
indicates that in 2004, voter registration fraud was mainly the work of so-called
“nonpartisan” groups such as Association of Community Organizations for Reform Now
(ACORN) and NAACP Nationa! Voter Fund. Examples include:

0 Joint task force in Wisconsin found “clear evidence of fraud in the Nov. 2
election in Milwaukee,” including more than 200 felon voters, more than 100
double voters and thousands more ballots cast than voters recorded as having
voted in the city.

T NAACP National Voter Fund worker in Ohio paid crack cocaine in exchange for
a large number of fraudulent voter registration cards in names of Dick Tracy,
Mary Poppins and other fictional characters.

7} Former ACORN worker said there was “a lot of fraud committed” by group in
Florida, as ACORN workers submitted thousands of fraudulent registrations in a
dozen states across the country, resulting in a statewide investigation of the group
in Florida and multiple indictments and convictions of ACORN/Project Vote
workers for voter registration fraud in several states.
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L.

1. ACVR Legislative Fund’s Recommendations For Future Action

No amount of legisiative reform will effectively deter those who commit vote fraud and
intimidation if there is no punishment of those individuals and organizations that commit vote
fraud or who intimidate voters. By its very nature, vote fraud is not a crime which an individual
has an incentive to commit. The only object of vote fraud — or voter intimidation — is a political
result. As such, legistation reform and enforcement should focus on the potitical stakeholders
who are the beneficiaries of any vote fraud or voter intimidation. Past prosecutions of vote fraud
tend to limit the prosecution to the individual operatives who are caught and not address the
organizations sponsoring the illegal activity. Voters will not have confidence in legislative
reforms unless individuals and organizations seeking to illegally influence the outcome of
elections are held accountable. Those organizations whose workers commit vote fraud need to
be held just as responsible as the individual operatives engaged in the fraud. Organizations often
create conditions under which vote fraud is not only possible, but encouraged. Punishing those
who engaged in vote fraud and intimidation makes clear to the American public that such
activities are not tolerated at any leve] by any party and serves as a warning to deter those who
may consider illegal activities in future elections.

ACVR Legistative Fund’s central recommendation is for both political parties to adopt a

zero-tolerance fraud and intimidation policy that commits them to reporting and cooperating in
the prosecution of any individual and organization involved in fraud and intimidation during the
2004 election. Leaders of both political parties can take immediate steps to boost confidence in
the electoral process by calling on law enforcement officials to punish the individuals and
organizations that engaged in documented vote fraud and intimidation last year.

This report also makes specific recommendations for legislative reform that will help stop

vote fraud before it happens and wiil assure citizens of the opportunity to participate in elections
free of intimidation. ACVR Legislative Fund was founded on the belief that it should be easy to
vote but tough to cheat. These recommendations — such as government-issued photo ID at the
polls and accurate statewide voter registration databases — will help assure that all legitimate
voters are able to cast a ballot and that no American is disenfranchised by illegal votes or being
wrongly excluded from the voter roll.

ACVR Legislative Fund is committed to working with national and local leaders from

both major political parties as well as election officials and grassroots activists to restore
citizens’ faith in the American electoral process. ACVR Legislative Fund presents the following
recommendations for future action:

Both national political parties should formally adopt a zero-tolerance fraud and
intimidation policy that commits the party to pursuing and fully prosecuting individuals
and allied organizations who commit vote fraud or who seek to deter any eligible voter
from participating in the election through fraud or intimidation. No amount of legislative
reform can effectively deter those who commit acts of fraud if there is no punishment for
the crime and these acts continue to be tolerated.
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States should adopt legislation requiring government-issued photo ID at the polls and for
any voter seeking to vote by mail or by absentee ballot. Government-issued photo
identification should be readily available to all citizens without cost and provisions made
to assure availability of government-issued identification to disabled and low income
citizens.

States should adopt legislation requiring that all polling places be fully aceessible and
accommodating to all voters regardless of race, disability or political persuasion and that
potlling locations are free of intimidation or harassment.

States should create and maintain current and accurate statewide voter registration
databases as mandated by the federal Help America Vote Act (“HAVA”) and establish
procedures to assure that the statewide voter roll is current and accurate and that the
names of eligible voters on the roll are consistent with the voter roll used by local
election authorities in conducting the election.

States should adopt legislation establishing a 30-day voter registration cutoff to assure
that alf voter rolls are accurate and that all registrants can cast a regular ballot on Election
Day and the election officials have opportunity to establish a current and accurate voter
roll without duplicate or fictional names and assure that all eligible voters (including all
recently registered voters) are included on the voter roll at their proper precinct.,

States should adopt legislation requiring voter registration applications to be delivered to
the elections office within one week of being completed so that they are processed in a
timely manner and to assure the individuals registered by third party organizations are
properly included on the voter roll.

States should adopt fegislation and penalties for groups violating voter registration laws,
and provide the list of violations and penalties to all registration solicitors. Legislation
should require those organizations obtaining a voter’s registration to deliver that
registration to election officials in a timely manner and should impose appropriate
penalties upon any individual or organization that obtains an eligible voter’s registration
and fails to deliver it to election authorities.

States should adopt legislation prohibiting “bounty” payment to voter registration
solicitors based on the number of registration cards they collect.
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IL. Voter Intimidation & Suppression Introduction

Allegations of voter intimidation and suppression have been leveled by both political
parties and across the political spectrum. This section of the report details the most serious of the
allegations, notes the factual basis for the charges and what actions, if any, were taken by the
responsible party, law enforcement or the courts. While some reference to past incidents and
allegations are made in order to provide context to the study, this report focuses exclusively on
the 2004 presidential election and assesses each allegation equally without regard to the political
party against which the charge was made.

Democrats have traditionally alleged that Republicans engage in voter intimidation and
voter suppression campaigns targeting minority communities. The 2004 presidential campaign
was marked by aggressive, repeated and coordinated charges by Democrats that the GOP was
engaged in a massive campaign to intimidate and harass minority voters, effectively keeping
them away from the polls. These charges did not end on Election Day. After the election, in
April 2005, Senator Kerry charged that “too many people were denied their right to vote, too
many who tried to vote were intimidated® In June 2005, Democratic National Committee
Chaitman Howard Dean said “the Republicans are ali about suppressing votes,”

The following section addresses allegations of voter intimidation and suppression leveled
by both parties in the 2004 election.

2 Kerry: Trickery Kept Foters From Polis, Michael Kunzelman, THE ASSOCIATED PRESS, April 10, 2005
? DNC Chairman Howard Dean, Remarks To The Campaign For America’s Future “Take Back America”
Conference, Washington, DC, June 2, 2005
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III. Charges Of Voter Intimidation & Suppression Made Against
Republican Supporters

3.1 Overview

Democrats have traditionally alleged that Republicans engage in voter intimidation and
voter suppression campaigns targeting minority voters. The 2004 presidential campaign was no
different.

Charges of voter intimidation and suppression against Republicans typicaily refer back to
allegations of such activity in New Jersey in the 1980s. In 1982, the Republican National
Committee and New Jersey Republican Party signed a Consent Decree in federal court pledging
that they would not condone any tactics that would intimidate Democrat voters. The Consent
Decree was part of a settlement in a civil lawsuit brought by Democrats alleging that a
Republican “ballot-security task force” frightened some minority voters from polling places
during the 1981 general election in New Jersey. Democrats alleged that the Republican task
force hired off-duty police officers to monitor polls and posted signs in minority areas warning
against vote fraud. The RNC denied these allegations and agreed to a “Consent Decree.” Under
the terms of the Consent Decree the RNC agreed to “refrain from undertaking any ballot security
activitias in polling places or election districts where the racial composition of such districts is a
factor.”

The New Jersey consent decree, and the events leading to the RNC’s agreement to sign it,
has provided Democrats with a platform from which to charge Republicans with voter
intimidation in elections since 1982. While a review of the consent decree provides historical
context to charges of voter intimidation and suppression made against Republicans today, this
report evaluates such activity occurring during the 2004 campaign. Of course, allegations mean
little if not supported by facts. An intemnal Kerry-Edwards/DNC manual obtained by the press in
October 2004 urged Democrat operatives to launch “pre-emptive strikes” alleging Republican
voter intimidation against minority voters, regardless of whether evidence of such intimidation
actually existed. The Kerry-Edwards/DNC “Colorado Election Day Manual” stated: “If no signs
of intimidation techniques have emerged yet, faunch ‘pre-emptive strike.” Though titled
“Colorado Election Day Manual” this document and its recommendations were reportedly part of
the campaign plan used by Democrats in Florida and other battleground states.

Any effort to suppress or intimidate any voter from freely participating in our election
process is reprehensible. All credible allegations of such activity should be seriously
investigated by the appropriate law enforcement authority and, where found to have occurred,
prosecuted. It is, however, equally reprehensible to use false charges of voter suppression or
harassment to motivate some segment of the electorate.

4 GOFP Agrees Not To “Intimidate * Democratic Foters, THE ASSOCIATED PRESS, November 4, 1982; GO2
Agrees to Setrle "Ballot Securiy ” Swit, Bill Peterson, THE WASHINGTON POST, July 24, 1987

* Kerry-Edwards/DNC “Colorado Election Day Manual: A Detailed Guide To Voting In Colorado,” November 2004
{Exhibit A}

© Manual Reveals Foting Tactics, Lucy Morgan, ST. PETERSBURG TIMES, October 15, 2004

12
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The following section seeks to analyze the relative merits of the Democrats’ allegations.
3.2 Incidents Of Voter Intimidation & Suppression

(a) Charges Of Long Lines Orchestrated By Republicans To Suppress The
Minority Vote

On June 2, 2005, Democratic National Committee Chairman Howard Dean charged that
Republicans caused fong lines at polling places on Election Day to suppress the minority vote.
Dean stated:

“The Republicans are all about suppressing votes: two voting machines if you live in a
black district, 10 voting machines if you live in a white district. ... You know, the idea
that you have to wait on line for eight hours to cast your ballot in Florida there’s
something the matter with that. ... Well, Republicans, I guess, can do that because a lot
of them never made an honest tiving in their lives.”’

Dean was just the latest Democrat leader to make this charge. In January 2005, the Rev. Jesse
Jackson charged that “blatant discrimination in the distribution of voting machines ensured long
lines in inner-city and working-class precincts that favored John Kerry, while the exurban
districts that favored President Bush had no similar problems.”® The Democrat staff of the
House Judiciary Committee, fed by Ranking Member Rep. John Conyers (D-MI), alleged in a
January 2005 report that “the misallocation of voting machines [in Ohio] led to unprecedented
lines that disenfranchised scores, if not hundreds of thousands, of predominantly minority and
Democratic voters.” The Conyers report specifically cited Franklin County, Ohio, as an area in
which Republicans intentionaily misallocated voting machines in order to cause long lines and
disenfranchise minority voters.”

However, Democrat election officials in Frankiin County and the U.S. Department of
Justice have refuted this allegation. During the recent U.S. House Administration Committee
hearing held in Columbus, Wiiliam Anthony, Chairman of the Franklin County Democratic Party
and County Board of Eleetions, flatly rejected the allegation that long lines were part of some
effort to disenfranchise minorities and/or Democrat voters. Anthony further testified that long
lines were not limited to minority and Democrat communities. Anthony stated under oath:

“Some have alleged that precincts in predominantly African American or Democratic
precincts were deliberately targeted for a reduction in voting machines, thus creating the
only lines in the county. I can assure you Mr, Chairman and members of the committee,
both as a leader in the black community and Chairman of the local Democratic Party and

" DNC Chairman Howard Dean, Remarks To The Campaign For America’s Future “Take Back America”
Conference, Washington, DC, June 2, 2005

& Senators Should Object 7o Ohio Fote, Rev. Jesse Jackson, Op-Ed, CHICAGO SUN-TIMES, January 4, 2005

® Preserving Democracy. What Went Wrong ln Okso, Report Of The House Judiciary Committee Democratic Staff,
January 5, 2005
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a fabor leader and Chairman of the Board of Elections, that these accusations are simply
not true.”'®

Anthony stated that “on Election Day I spent several hours driving around the county in
the rain and observed long lines in every part of our county, in urban and suburban
neighborhoods, black and white communities, Democrat and Republican precincts.” He referred
to those who made claims about long lines and disenfranchisement as “conspiracy theorists™ and
“Internet bloggers.”!!

Anthony noted that the entire process for allocating voting machines in the county was
controfled by a Democratic supervisor.’> He cited three reasons for the long lines in Franklin
County on Election Day 2004: increased voter turnout, static resources and an exceptionally long
ballot.”® Finally, Anthony was “personally offended” by these allegations. As he told 77
Columbus Disparcsr, “T am a black man, Why would I sit there and disenfranchise voters in my
own community? ... I feel like they’re accusing me of suppressing the black vote. I’ve fought
my whole life for people’s right to vote.”*

In July 2005, the U.S. Department of Justice reported that its investigation of Frankiin
County found that the county “assigned voting machines in a non-discriminatory manner.” As to
charges of racial disparities in voting machine allocation, the Justice Department found that “the
atlocation of voting machines actually favored black voters because more white voters were
voting on each voting machine than black voters.” The Department reported that white precincts
averaged 172 voters per machine, while black precincts averaged 159 voters per machine.
Noting that elections in Franklin County — and everywhere in Ohio — are run by a six-member
Board of Elections equally divided between Republicans and Democrats, the Department
concluded that “long lines were attributable not to the allocation of machines, but to the lack of
sufficient machines to serve a dramatically enlarged electorate under any allocation.™"

(b) State Rep. John Pappageorge’s Statement That Republicans Needed To
“Suppress” The Detroit Vote

In the 2004 campaign, Democrats repeatedly cited a quote by 73-year-old Michigan state
Rep. John Pappageorge as evidence of Republican plans to suppress the minority vote. In July
2004, Pappageorge was quoted by the Dewoir Free Press as saying, “If we do not suppress the

' Testimony Of William Anthony At U.S. House Committee On House Administration Hearing, Columbus, OH,
March 21, 2005

i /d

2 Sackson Will Join Calf For Pote Probe, Jon Craig and Robert Vitale, THE COLUMBUS DISPATCH, November
27,2004

' Testimony Of William Anthony At U.S. House Committee On House Administration Hearing, Columbus, OH,
March 21, 2005

1 Jackvon Will Join Catl For Vote Probe, Jon Craig and Robert Vitale, THE COLUMBUS DISPATCH, November
27,2004

'* Letter From John Tanner, Chief Of Voting Section Of U.S. Department Of Justice's Civil Rights Division, To
Franklin County Assistant Prosecuting Attorney Nick A. Soufas, Jr., June 29, 2005 (Exhibit B)

14
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Detroit vote, we’re going to have a tough time in this election.” Detroit is 83 percent African
American.’®

When questioned about his statement, Pappageorge said the quote was misunderstood
and then apologized to every Detroit legislator in the state House of Representatives.
Pappageorge stated, “In the context that we were talking about, I said we’ve got to get the vote
up in Oakland (County) and the vote down in Detroit. You get it down with a good message.”'’
Pappageorge immediately resigned from his position as a chairman of Michigan Veterans for
Bush-Cheney”

We have found no evidence of any plan by Pappageorge or others to suppress the
minority vote in Detroit. In fact, minority voter participation in the presidential election in
Michigan was up in 2004."® Voter turnout in Detroit increased in 2004 from 2000, and African
American voters reportedly voted 95 percent for John Kerr)h30 Statements such as those by
Pappageorge are highly inflammatory, even in the absence of any corresponding effort to
suppress voter turnout. No political party, candidate or campaign should premise its success on a
strategy of suppressing the participation of any class or group of voters, whatever that group of
voters” racial or demographic characteristics. Rather, the political process works best when the
parties, candidates and their campaigns focus on delivering a message that encourages their
support and seeks to persuade voters to support their position.

(c) Charges That Republicans Spread Misinformation On Date of Election And
Polling Places

In the weeks leading up to Election Day 2004, there were scattered reports of
misinformation being spread about where and when the vote would take place. In Ohio, there
were reports of fliers being distributed that said Republicans were to vote on Tuesday
(November 2) and Democrats on Wednesday (November 3). Callers to nursing homes
reportedly told senior citizens that the elderly were not allowed to vote and other callers directed
people to the wrong polling places in African American neighborhoods or said voters who owed
back child support or had unpaid parking tickets would be arrested if they came to the polls. 2!

No paid Republican operative has been linked to these misinformation efforts. A review
of such incidents linked to paid Democrat operatives appears in the next section of this report.
While we found no evidence that GOP operatives were responsible for these heinous acts, both
the Republican and Democrat parties and law enforcement should be fully committed to
investigating and prosecuting all reported efforts to misinform voters, or any effort to

% tr Blast GOP L ¥ Suppress The Detroit Fore ' Remark, THE ASSOCIATED PRESS, July 21,
Fo

B Remark Sets Qf Election Fervor, Kathieen Gray, DETROIT FREE PRESS, October 13, 2004

' Blacks, Hispanics Vote For Kerry But Energize Borh Campaigns, Gromer Jeffers Jr., THE DALLAS MORNING
NEWS, November 3, 2004

0 Poters Brave Rains, Long Lines br Michigan To Cast Votes On Election Day, THE ASSOCIATED PRESS,
November 3, 2004; Aerry Holds Narrow Lead ln Divided Mickigan, Charlie Cain and Mark Hornbeck, THE
DETROIT NEWS, November 3, 2004

2 Anafysis; Ohio Vorers Hait And Vore, A} Swanson, UNITED PRESS INTERNATIONAL, November 2, 2004

15

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00055 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.015



52

intentionaily misdirect a voter so the voter will be denied the opportunity to participate in the
election. What follows is a review of incidents in which it was charged that Republicans
misinformed Democrat voters in 2004,

News reports indicate that in Franklin County, Ohio, a bogus flier was distributed telling
Democrats to vote on Wednesday, November 3, the day after Election Day. The flier falsely
claimed to be from the Franklin County Board of Elections. Republican operatives were never
linked its distribution, and the Chairman of the Franklin County Democratic Party “didn’t think
it was a ploy by his Republican counterparts.” Election officials took action to counteract this
false information.”? Franklin County Elections Director Matthew Damschroder, a Republican,
held a press conference to warn voters about the fraudulent flier and reemphasize that the
election was indeed on November 2. The county Elections Board also mailed a post card to each
of the more than 800,000 registered voters in the county informing them of their correct precinct
and voting location at a cost of over $250,000 to the county.” These efforts by election officials
to respond quickly to reports of voter misinformation are commendable and illustrate responsible
action in response to this issue,

In Lake County, Ohio, some voters reportedly received letters on fake election board
letterhead telling them that if they were registered by certain Democrat groups they would be
unable to vote on Election Day.24 The letter, headlined “Urgent Advisory,” said that no one
registered by NAACP, America Coming Together (ACT), or the John Kerry and Capri Cafaro
campaigns would be able to vote because the groups had registered voters il]ega!ly.25 ACT
spokesman Jess Goode charged that the letter was “proof positive that the Republicans are trying
to steal the election in Ohio. They know they can’t win il all legitimate Ohio voters cast their
batlots, so they’re kicking up a storm of voter intimidation and suppression.™ The Cleveland
Plain Dealer reported that Lake County Sherifl Dan Dunlap was investigating the matter. We
could find no evidence that any paid Republican operative was linked to these letters in Lake
County.

In Milwaukee, a flier from the fictional group “Milwaukee Black Voters League” was
reportedly distributed in African American neighborhoods inaccurately telling voters they were
ineligible if they voted previously in the year or if they had been convicted of any offense, no
matter how minor.”” The flier also warned, “If you violate any of these laws, you can get ten
years in prison and your children will get taken away from you””® A spokesman for the
Wisconsin Republican Party denounced the flier as “appailing,” and a Bush-Cheney ‘04

2 As Election Draws Near, Beware f Dirty Tricks, Suzanne Hoholik, THE COLUMBUS DISPATCH, November
2,2004

# Testimony Of William Anthony At U.S. House Committee On House Administration Hearing, Columbus, OH,
March 21, 2005; A5 Lleetion Draws Near, Beware Gf Dirty Tricks, Suzanne Hoholik, THE COLUMBUS
DISPATCH, November 2, 2004

3 Charges Qf Dirty Fricks, Fraud And Vorer Suppression Already Flying In Several States, Kate Zemike and
William Yardiey, THE NEW YORK TIMES, November 1, 2004

B Poters Told 7o fonore Hoax, Grant Segall, {Cleveland] PLAIN DEALER, October 29, 2004; Courr Acsions Piting
Up On Olkio Vorer Elgrbdity, John Notan, THE ASSOCIATED PRESS, October 28, 2004

% Voterr Told To fenore Hoax, Grant Segall, [Cleveland} PLAIN DEALER, October 29, 2004

a2 Compagns Condemn Political Fiier, Steve Schultze, Milwaukee Journal Sentinel, October 30, 2004

» Now They re Regisrered, Now They re Nor, Jo Becker and David Finkel, THE WASHINGTON POST, October
31,2004
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spokesman said the campaign would “not tolerate any effort to suppress or intimidate voters.”>

We were unable to find any reports of Republican operatives linked to the Milwaukee fliers.

At least some of the misleading information on voting locations came from the Kerry
campaign itself. On Election Day, 7%e Columbur Dispaics reported that hundreds of Columbus
voters received directions to the wrong polling places after Kerry campaign canvassers “mixed
up the precincts in several Columbus neighborhoods.” While the Disparc/ reported that the
affected neighborhoods were “predominantly pro-Kerry,” some residents were extremely
unhappy after receiving directions to the wrong polling place. Dawn M. McCombs, 37, “who
complained to the Ohio Democratic Party about the error,” said “This just really makes me mad
... It's just stupid.” Columbus resident Yolanda Tolliver, who received one of the Kerry
campaign fliers, was concerned about how the mistake might affect the area’s elderly and poor
residents. “We have people who have to work, and people who don’t work at all. They’re used
to being discouraged. What happens is when they get frustrated, they won’t vote at all,” Tolliver
said. Franklin County Board of Elections Director Matthew Damschroder said that while he
didn’t think the distribution of the incorrect poll information was “malicious,” it “could
disenfranchise a voter,”

(d) McAuliffe Letter Alleging RNC-Funded Disenfranchisement

On October 13, DNC Chairman Terry McAuliffe sent a letter to RNC Chairman Ed
Gillespie accusing Republicans of “systematic efforts to disenfranchise voters — to impose
unfawful ID requirements in New Mexico, to throw eligible voters off the rolls in Clark County
Nevada and to deprive voters of their rights to vote a provisional ballot in Ohio, among other
examples.” The letter argued that while Republicans claimed to combat vote fraud, “it is
actually the Republicans who are engaging in vote fraud in Nevada, Oregon and potentiaily other
states.” McAuliffe cited the example of a voter registration organization paid by the RNC that
was accused of “ripping up Democratic voter registration forms” in Nevada.”

McAuliffe’s reference to “ripping up Democrat voter registration forms” was a reference
to the charges leveled by a former employee of the voter registration firm Sprouf & Associates.
These charges were, however, later found to be without merit. In October 2004, former Sproul
& Associates employee Eric Russell claimed to have witnessed his supervisors tearing up
Democrat registration forms. Russeli, who admitted to being a disgruntled employee upset about
not being paid for work he claimed to have done, said he witnessed his supervisor shred eight to
ten Democratic registration forms from prospective voters. 2

On the basis of these allegations, the Nevada Demoeratic Party sued the state of Nevada
to reopen voter registration only in Clark County. A state court judge rejected the suit, saying

D Campaigns Condemn Political Flrer, Steve Schultze, Milwaukee Journal Sentinel, October 30, 2004

» Kerry Crew Gives Some Foters Frong Poll Site, Matthew Marx and Dean Narciso, THE COLUMBUS
DISPATCH, November 2, 2004

* Democratic Nationa! C i MeAulipe Letter Demands Answers From Giflespie On RNC Funded Fote
Fraed, Press Release, October 13, 2005

2 Erecutive Denies Voter Registration Forms Destroped in Nevadia, Adam Goldman, THE ASSOCIATED PRESS,
October 13, 2004
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that Democrats’ thin evidence of registration forms actually being destroyed did not justify
reopening the registration process.’

In late October, Nevada Secretary of State Dean Heller announced that a state
investigation of Eric Russell’s claims against Sproul found “no evidence of an organized or
concerted effort which would influence or impact the result of the elections in Clark County
based on these allegations.

34

Allegations were also made that Sproul & Associates was registering Republicans
exclusivel! and tearing up registration cards in Minnesota, Oregon, Pennsylvania and West
Virginia.}
Sproul’s activities in Oregon, there are no reports indicating any indictments or other lfegal
actions taken against Sproul or its workers in these states.
and the other documented abuses of the voter registration process and incidents of voter
registration fraud detailed in this report support reforming the process by which third-party
groups participate in voter registration efforts and call for more accountability and oversight of
third party voter registration efforts by election officials.

While the Secretary of State and Attomey General launched investigations of

3 The mere fact of these allegations

(e) Charges That Republicans Targeted Minority Precincts For Polling Place

Chaliengers In Jefferson County, Kentucky

Prior to and since the 2003 elections, Democrats and their allies alleged that the Jefferson
County, Kentucky, Republican Party’s placement of challengers in Democrat precincts was an
attempt to suppress the African American vote by illegally targeting precincts in the county
based on race.
Union filed a Jawsuit accusing the county Republican Party of singling out minority Democrat
precincts for intimidation through vote chal!engers.38

3" Days before the 2003 gubernatorial election, the American Civil Liberties

On November 4, Jefferson County Circuit Judge Thomas Wine denied the ACLU’s effort
to ban GOP challengers from the polis and determined that their ailegations of racial targeting
were not supported by the evidence. Judge Wine found that Republicans placed challengers in
county precincts without regard to any racial criteria. The judge ruled that the county
Republican Party used a “racially neutral” method of placing challengers, choosing those
precincts “with the highest percentage of registered Democratic voters vis-a-vis Republican.”
Judge Wine noted that “speculation alone” by the ACLU and Democrats about the chaliengers’
placement was “not sufficient” to merit a restraining order. According to Judge Wine’s order,

¥ Nevada Judge Declines 7o Reapen Foler Registration ln Fegas Area, Ken Ritter, THE ASSOCIATED PRESS,
October 15, 2004

 Nevada Secretary Of State, #/leged Fote Frawd tnvestigations Ongoing, Press Release, October 28, 2004

3 Voter Registration Drive Funded By GOP Accused Qf Deception, Destraying Registration Cards, Deborah
Hastings, THE ASSOCIATED PRESS, October 22, 2004; 7 Former Horkers: Firm Paid Pro-Busk Bonuses, Mark
Brunswick and Pat Doyle, STAR TRIBUNE, October 27, 2004

¥ Vote Fraud Report Draws Stare lnguiry, Jeff Mapes, THE OREGONIAN, October 14, 2004

¥ The Long Shadow Of Jim Crow. Foter lutimidation And Suppression In America Today, People For The
American Way/NAACP Special Repart, www pfaw.arg, Accessed April 12, 2005

* GOP Fote Ch s
ASSOCIATED PRESS, November 1, 2003

7o Disconrage Kentucky Democrars, Lawsutt Claims, Mike Torratba, THE
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state law entitled Republicans to have challengers at the polls on Election Day and barred such
challengers from disrupting the election process by “intimidating or harassing verbally” any
voter, under penalty of being removed from the polling place.

Despite the charge that Republicans were seeking to suppress the African American vote
through their poll watcher program, the results of elections in 2003 and 2004 showed the
opposite effect. In 2003, African American turnout actually increased in key county precincts
targeted by Republicans for monitoring, and elections officials reported “no problems” with the
Republican poll watchers.” President Bush actually lost Jefferson County by a larger margin in
2004 than he did in 2000. John Kerry won the county by 5,592 votes in 2004, while Al Gore
won it in 2000 by 4,849 votes.*!

) Ohio Challenger Allegations

In the weeks leading up to the 2004 election, the issue of partisan challengers at polling
places in Ohio became a lightning rod for charges voter intimidation and suppression. Ohio law
allows observers who have been properly registered and credentialed by boards of election to be
present at polling locations to observe the conduct of election. The observers are supervised by
election officials and have a narrowly defined role. Ohio law allows each party, as weli as
candidates and issue campaigns, to appoint these observers, denominated as “challengers™ in the
statutes. Both Republicans and Democrats applied to have thousands of challengers monitor the
vote across Ohio on November 2.

Republicans said they wanted challengers in polling places because of concerns about
fraudulently registered voters in Ohio.” Democrats said they registered challengers only to
watch the GOP observers, who they aceused of trying to intimidate minority voters. The Rev.
Jesse Jackson called the Republican challenger effort “Old South politics, a type of
intimidation.

244

Democrats “filed lawsuits accusing the GOP of trying to suppress turnout and intimidate
black voters” through their challenger program. One lawsuit, filed by civil rights activists
Marian and Don Spencer, asked U.S. District Judge Susan J. Dlott of Cincinnati “for an
emergency restraining order barring partisan challengers from polling stations™ in Ohio on the
grounds that such challengers would “intimidate black voters.
Summit County Democrats asked U.S. District Judge John Adams of Akron to “to declare
unconstitutional a decades-old Ohio law that allows challengers to sit in polling places and

»45

Another lawsuit brought by

2005

2004

¥ See Curington v. Richardson, Jefferson Circuit Court, Case No. 03C19552 (November 4, 2003 Order). (Exhibit C)
® Sefferson Turnour, Joseph Gerth, THE COURIER-JOURNAL, November 6, 2003; Precincis See Mo Trouble Witk
AMonitors, THE COURIER-JOURNAL, November 5, 2003

** CNN Website, www.cin.com, Accessed May 4, 2005; CBS News Website, www.chsnews.com, Accessed May 4,

2 Challenges Ar The Polls Tuesday Are Linvited, Mark Niquette, THE COLUMBUS DISPATCH, October 31, 2004
 Fwo Big Legal Wins For Ohio GOF, CBS NEWS, November 2, 2004
W Jackson: Republican Voter Challenges Reminiscent Qf Old South, THE ASSOCIATED PRESS, November 1,

¥ e Tir Decide §f GOP Can Chalienge Foters, Bill Sloat and Jesse Tinsley, [Cleveland] PLATN DEALER,
November 1, 2004
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challenge voters.”*® Both Judge Dlott and Judge Adams held that the Ohio statute providing for
challengers was unconstitutional and barred challengers from the polls on Election Day."’
Neither Dlott or Adams ruled that the Republican challengers were intended to suppress minority
voter participation. During the hearing before Judge Dlott Republicans were questioned
extensively about the Republican chaliengers and the evidence established that the determination
of which polling places Republican challengers observed was made without regard to any racial
characteristic of the precincts in which chaliengers participated.

However, early on the morning of Election Day, a three-judge panel from the 6" US.
Circuit Court of Appeals in Cincinnati overturned the lower courts’ rulings to allow challengers
in Ohio polling places. The court ruled that the presence of Election Day challengers was
allowed under state law, and that while registered voters should be able to cast ballots freely,
there is also a “strong public interest in permitting legitimate statutory processes to operate to
preclude voting by those who are not entitled to vote.™® The Plaintiffs appealed the 6™ Circuit’s
rufing to the U.S, Supreme Court, but Associate Justice John Paul Stevens declined to hear the
case, and thus refused to block the election challengers. Justice Stevens wrote that while the
accusations leveled by the Plaintiffs were “undoubtedly serious™ time was too short for the court
to render a proper decision. Stevens also expressed faith in local election officials in declining to
hear the case by writing, “I have faith that the elected officials and numerous election volunteers
on the ground will carry out their responsibilities in a way that will enable qualified voters to cast
their ballots.”*

Allegations that Republican challengers in the polls would “intimidate and suppress the
black vote™ in Ohio in 2004, were spectacularly unfounded. African American turnout was up in
predominantly black precincts in Ohio. In Cleveland, “turnout was up nearly 22 percent [from
2000} and it went higher in some black wards.” In 2004, President Bush doubled his support
from Ohio’s black voters from 2000. According to the Cleveland APz Dealer, “Black voters
may have given President Bush the edge in Ohio.”® The paper also reported that the “most
feared delays of the election — from Republican challengers questioning the validity of voters at
the polls — never materialized,”' According to the NVew FYork Zimes, “there were no reports that
large numbers of voters were being challenged or denied a ballot [in Ohio].”*

On April 28, 2005, U.S. District Judge Susan J. Dlott issued an order denying a second
motion for preliminary injunction against Republicans, holding that no voter’s due process rights

S Poll Rulings Mondiy, Stephen Dyer, AKRON BEACON JOURNAL, October 30, 2004

T GOPL. in Ohio Can Challenge Vorers At Polfs, James Dao and Adam Liptak, THE NEW YORK TIMES,
November 2, 2004

B GOL Ly Ohiv Can Challenge Vovers Ar Polls, James Dao and Adam Liptak, THE NEW YORK TIMES,
November 2, 2004; Federal Conrt Clears The Hay For GOP Representatives To Challenge Forers ' Eliptbility fn
O#so, Lisa Cornwell, THE ASSOCIATED PRESS, November 2, 2004

B Justice Lets Ohio Ruling On Monitors At Polly Stand, Adam Liptak, THE NEW YORK TIMES, November 3,
2004

* Both Parvies Tike Heart From Black Foters® Turnour, Olivera Perkins and Margaret Bernstein, [Cleveland}
PLAIN DEALER, November 7, 2004

¥ Long Waits Biggest Problem At Most Polling Places, Scott Hiaasen et al., [Cleveland] PLAIN DEALER,
November 3, 2004

52 Voters Find Long Lines And Short Tempers, Bur Litile Chaos Ar Polls, Robert D. McFadden, THE NEW YORK
TIMES, November 3, 2004
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are violated by Ohio’s polling place challenger rules. Judge Dlott ruled that there was no
evidence to support giving the piaintiffs any relief on any of their claims.”

The plaintiffs in the case had claimed that the procedures established by the Republican
Secretary of State would deprive properly registered voters of the opportunity to vote. They
asserted that a voter whose qualifications to vote were challenged would be denied rights
because they might fail to fully answer questions put to them by the precinct judges. According
to Judge Dlott, the plaintiffs “failed to establish a likelihood of success on the merits of claims
and have not shown that any irreparable injury has resuited or will result from the [challenge]
procedures.” Judge Dlott held that the plaintiffs “produced no evidence at the hearing that any
eligible voter was wrongfully denied a ballot under [the Ohio challenger rules] in the November
2004 election or that such a voter would be denied a ballot in any future election.” Judge Diott
reasoned that “while the magnitude of the burden of having one’s properly registered right to
vote revoslged is great, there is no evidence that it has happened or will happen in May’s
primary.”

It has been noted that it is not difficult to convince the winner of an election that the result
was proper and the election was fair and honest. The difficulty is to assure the losing candidate
and party that the election was legitimate. Providing openness and transparency in the conduct
of elections is an important means to assure that voters and the participants in the election (the
candidates and political parties) — especially those who sought a different outcome - have
confidence that the election has been conducted in a fair and honest manner and that the result is
a legitimate expression of the will of the voters. The presence of observers in polling places
deters attempts at vote fraud and also provides assurance that there was no misconduct by
election officials. All political parties and candidates should have appropriate means to have
observers in polling places. State law should allow a role for observers and should provide them
a meaningful opportunity to monitor the conduct of the election without interfering with the
lawful conduct of the election. As the Ohio and Kentucky litigation illustrate, the mere presence
of observers in polling places also invites legal challenge that such a presence is in some manner
discriminatory. The outcome of the Ohio and Kentucky litigation and the actual participation in
the respective elections by minority voters suggests that claims of observers lawfully monitoring
the conduct of the election does not deter participation by minority or other voters.

% See Spencer v. Blackwell et al, United States District Court for the Southern District of Ohio, Case No. C-1-04-
738 (April 28,2005 Order). (Exhibit D)
34 /{/

21

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00061 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.021



58

IV. Charges Of Voter Intimidation & Suppression Made Against
Democratic Supporters

4.1 Overview

In June 2004, as each campaign traded charges of intimidation, suppression and fraud,
RNC Chairman Ed Gillespie sent a letter to DNC Chairman Terry McAuliffe proposing that the
two parties work together to place election lawyers and embedded reporters at key polling places
to monitor the vote on Election Day. McAuliffe did not respond to this suggestion but sent a
letter toSSGillespie in October charging the GOP with “systematic efforts to disenfranchise
voters.”

Into late October, this charge of voter suppression became a common talking point for
Democrat politicians and their supporters. The Rev. Jesse Jackson said on CNN, “The big issue
in Florida is not whether we vote, the big issue is vote supprc-:ssing.”56 Greg Moore, Executive
Director of the NAACP National Voter Fund, said, “There are forces across {Ohio}, very
powerful people, trying to suppress and intimidate the minority community from voting.”>’ Sen.
Hillary Clinton (D-NY) warned Democrats to watch out for GOP-orchestrated “shenanigans” on
Election Day, saying, “For an administration and a president who likes [sic] to go around talking
about exporting democracy, it ought to start here at home, and they ought to protect the right to
vote in America”®® Vice Presidential candidate Sen. John Edwards (D-NC) stated that
Republicans were “up to their old tricks ... trying to keep people from voting.”*’

The following is a summary of all documented cases of voter suppression, harassment
and intimidation during the 2004 general election. The following incidents are derived from
court pleadings and press coverage concerning the activity of both parties.

4.2 Incidents Of Voter Intimidation & Suppression

(a) Five Democrat Operatives In Milwaukee Charged With Slashing Tires Of
Republican Vans On Morning Of Election Day

epublican Vans On Morning Of Election Da

On Monday, January 24, 2005, five Democrat operatives were charged with felony
counts of “criminal damage to property” for slashing the tires of 25 get-out-the-vote vans rented
by Republicans early on the morning of Election Day. The vans had been rented by Republieans
to help transport observers and voters to the polls on Election Day. The five individuals charged
in the case were all paid Democrat operatives. Two defendants in the case are the sons of

* Democratic National Committee, Matulife Levier Demands Answers From Gillespre On RNC Funded Fore
Frownd, Press Release, October 13, 2005

%5 CNIN's “Late Edition,” Octaber 24, 2003

5" NAACP National Voter Fund, A4ACP Chairnian Julian Bond Headlines Get-Our-The-Vite Raily/Town Kall
Ateeting, Press Release, October 29, 2004

58 Sem. Climton In S, Mary Anne Ostrom, SAN JOSE MERCURY NEWS, October 16, 2004

3 Edwards: Republicans Wil Be Up 7o Thetr Ol Tricks,) Liz Sidoti, THE ASSOCIATED PRESS, October 16,
2004

 Milwaukee Criminal Complaint attached as Exhibit E
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0

1

prominent Milwaukee Democrats: U.S. Rep. Gwen Moore and former Acting Mayor Marvin
Pratt, Chairman of the Kerry-Edwards campaign in Milwaukee.®' The following is a list of the
individuals charged with slashing tires on the moming of November 2, 2004, and their
connections to the Democrat campaign in 2004:

DNC consultant Opel Simmons witnessed individuals at the Democratic headquarters in
Milwaukee discussing a plan to go to the Republican campaign office and cover it with yard
signs,
Takeover.” However, upon learning that there were security guards at the Republican
headquarters, they called off the operation.

Democratic headquarters were gearing up for another project. Some of them dressed in what
was described as “Mission Impossible™ type gear ~ black outfits and knit caps. Simmons asked
them what they were up to and wamed them about the security guard. One of them told
Simmons, “Ch, man, you don’t want to know, you don’t want to know.” They were laughing
andég'oking and continued to tell Simmons that he did not want to know what they were going to
do

Michael J. Pratt
v Paid $7,965.53 by the Democratic Party of Wisconsin in 2004
v' Pratt’s father is former Acting Mayor Marvin Pratt, who chaired the Kerry-
Edwards campaign in Milwaukee

Sowande Ajumoke Omodunde (a.k.a “Supreme Solar Allah™)
v Paid $6,059.83 by Gwen Moore for Congress and the Democratic Party of
Wisconsin in 2004
v Son of U.S. Rep. Gwen Moore (D-WT)

Lewis Gibson Caldwell, III
v Paid $4,639.09 by Gwen Moore for Congress and the Democratic Party of
Wisconsin in 2004
Lavelle Mohammad
v' Paid $8,858.50 by the Democratic Party of Wisconsin and America Coming
Together ($966 for canvassing work in June and July) in 2004

Justin J. Howelt
v Paid $2,550.29 in 2004 by the Democratic Party of Wisconsin®

According to the criminal eomplaint filed in the case, on the day before the election,

placards and bumper stickers. They referred to their plan as “Operation Elephant

According to the complaint, at about 3 a.m. on Election Day, several people at the

& pr

ot S Charged ln GOP Tire Slastings, Derrick Nunnally, MILWAUKEE JOURNAL SENTINEL, January 25, 2005
2 Federal Election Commission Website, www.fec.gov, Accessed April 6, 2005
& Milwaukee Criminai Complaint
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About 20 minutes later, the group returned to Democrat headquarters very excited, saying
things like:

0 “They won’t go anywhere now, man, we got ‘em, we got ‘em”

0 “Man, I walked right past the security guard. He didn’t even know anything was going
on.”

O “That’s ‘cause, you know, I was acting all crazy, you know, I was acting crazy. Ieven let
him watch me piss.”®®

The group went on talking about the affair and described the sound of the air escaping the
tires. There was apparently much bragging as they described their various roles in the escapade.
Mohammad was the “deception guy” who walked around acting drunk. According to the
criminal complaint, when Simmons asked them what was going on, defendant Michael Pratt told
him, “We got ‘em. We hit the tires.” Simmons told investigators that at some point on Election
Day a staffer at Democrat headquarters pulled an article on the tire-slashing incident from the
Milwaukee Journal Sentinel's website. Simmons said that upon seeing the article, defendant
Lavelle Mohammad said he wanted to frame it and put it on his wall. Simmons said he did not
talk te(; any of the other defendants about the tire slashing incident over the course of Election
Day.

While the Kerry-Edwards campaign and state Democrats denied knowledge of the plan to
vandalize the Republican get-out-the-vote vehicles, the vehicle used by the defendants was
rented by Simmons, a political consultant from Virginia working for the DNC in Wisconsin.
According to the criminal complaint filed in the case, Simmons told police that he had rented the
vehicle “to be used by his workers for their campaign activities.” When questioned by police on
the night of November 2, Simmons said he knew that five of his workers were involved in
slashin°g7 tires at Republican headquarters early that morning, and identified all five defendants to
police.

In ail, forty tires on 25 separate vehicles were slashed in the incident causing $4,192.35
of damage to the tires, plus $1,125 in towing charges. Since the damage exceeded the $2,500
threshold for a felony, the five were charged with felony “criminal damage to property,” which
carries a maximum punishment of 3 1/2 years in prison and a $10,000 fine. The five defendants
pleaded not guilty at their March 4 arraignments.”® A trial was originally scheduled for mid-
July, but has since been pastponed until January 2006.%°

©

6 /d‘

57 /d:

8 7l Set b Zire Staskings, Derrick Nuanally, MILWAUKEE JOURNAL SENTINEL, March §, 2005

@ 570 Be Tried Early Nexr Fear In Election Day Tire-Slashing, MILWAUKEE JOURNAL SENTINEL, July 18,
2005
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(b)  CourtIssues Injunction Against Democrat Operatives Targeting Ohio Voters
With Phone Calls Providing Deceptive Information to Voters

During the U.S. House Administration Committee hearings in March 2005, a common

point of inquiry was the issue of phone calls made in an apparent effort to misdirect voters. The
committee’s Ranking Member, Rep. Juanita Miilender-McDonald (D-CA), stated that Ohio
voters were “disenfranchised” when “voters were told ... that the gresidential election would be
on Wednesday the 3" of November as opposed to November 2n 7

Ohio voters who had identified themselves as Republicans received telephone calls

telling them that the election was to be held a day later than Election Day, that their polling
locations had been changed and that they could only vote if they brought four separate pieces of
identification to the poll. This information was intentionally deceptive and intended to direct
voters to a polling place where they would not be able to cast a ballot.

The Marion County Common Pleas Court issued a temporary restraining order against

the Marion and Greene County Democratic Parties, the Ohio Democratic Party and America
Coming Together (ACT) enjoining them from making inaccurate and deceptive phone calls to
targeted voters.”' The judge originally assigned to the case recused himself because he had
“personally received a phone call” like the one described by the plaintiff in which incorrect
information about date of the election and polling place was given, a point he noted in the
Judgment Entry he signed effectuating his recusai. The Ohio Supreme Court appointed a visiting
judge to hear the case who then issued a temporary restraining order against the county and state
Democrat parties and against ACT.””

Judge David C. Fauikner ordered state and focal Democrats and ACT to stop their calls

“misstating the date of the November 2, 2004 election” and “directing [voters] to the wrong
focation to which they should report to vote.”™ Faulkner’s restraining order specifically stopped
the Democrats from the following activities:

“Any acts of interfering in any way with the rights of Ohio registered voters to vote in the
November 2, 2004 election, including, but not fimited to, telephoning or contacting in
any way any such registered voters and misstating the date of the November 2, 2004
election, directing them to the wrong location to which they should report to vote, telling
such voters that they must bring certain documentation to the polls in order to vote and
suggesting to, telling or implying to said voters that there are procedural and/or
documem%ry hurdles they must overcome in order to vote in the November 2, 2004
election.”

E
By
" g

" Rep, Juanita Millender-McDonald (D-CA), U.S. House Committee On House Administration Hearing, Columbus,
OH, March 21, 2005

' See Ohio Republican Party v. Marion County Democratic Party ef 4/, Marion County Court of Common Pleas,
Case No., 04 CV 0791, {Exhibit F}
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=]

The Marion County Democratic Party provided an affidavit in the case that explained its

role in the matter. The affidavit, as completed by Cathy Chaffin, Chair of the Marion County
Democratic Party, explained that Kerry-Edwards campaign staffers made the misleading phone
calls blocked by Judge Faulker’s order. Chaffin stated in the aftidavit that once she became
aware that Kerry-Edwards staffers were using her office space to make calls giving “the wrong
polling location™ to voters, she tried multipie times to get them to stop the calls, to the point of
threatening to kick them out of the office if the calls did not stop. Below are the key points from
Chaffin’s affidavit.”

The Marion County Democratic Party provided space to the Kerry-Edwards campaign for
use as its campaign headquarters.

Ms. Chaffin became aware that Kerry-Edwards staffers were placing telephone calls to
voters and giving out voting locations and “that the wrong polling location was being
given.”

Ms. Chaffin called Kerry-Edwards campaign staffer Jim Secreto and told him the activity
must stop. She was assured that it would stop.

A few days later, Ms. Chaffin learned that the phone calls were continuing. She again
told Mr. Secreto to stop and again was told that the activity would cease.

Finally, on Election Day, Ms. Chaffin learned that the telephone calls were still being
made. At that time, she told Mr. Secreto that if the calls did not stop, he wouid have to
leave Marion County Democratic I—Ieadquarters,76

The case is still pending before the Marion County Court of Common Pleas.

(c) Court Issues Injunction Against Democratic National Committee Ordering It
To Stop Distributing Intimidating Materials To Republican_Volunteers In

Florida

On Election Day 2004, a Seminole County, Florida, court stopped the DNC and state

Democratic Party from “further intimidation” and dissemination of materials that were “designed
or intended to intimidate or unduly threaten the activities of poll watchers” organized by the
Florida Repubtican Party.”’

Florida law allows all candidates and political parties to have observers in poliing places

to monitor the conduct of the election. Both the Florida Republican Party and the state

L
% g

7 See November 2, 2004, Order on Motion for Temporary Injunction, ./ Zhomas Monk and Al Those Persons
Similardy Situared Throughont the Siate of Florida v. Democratic Narional Ce e, De ¢ Ervecutive
Commiitee of Seminole County, and the Florida Democratic Farty, 04-CA-2312-16-L. (Exhibit G)
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Democratic Party organized thousands of volunteers to participate in the election observers in
polling focations across Florida.”

Under Florida law, the names and addresses of volunteer poll observers are filed with
election officials in advance of the election. The DNC and Florida Democrat Partyic obtained
these records on the identity of Republican poll observers and sought to prevent them from
volunteering by sending them a letter threatening legal action against them personally. The
letter, entitled “IMPORTANT LEGAL NOTICE,” stated that each poil watcher receiving the
document had “now been provided notice of the law.”™

Individual volunteers who received the letter - —
threatening legal action by the DNC went to court in Seminole IMPORTANT LEGAL NOTICE
County and obtained an injunction against the DNC and the | wmmmwas
Florida Democratic Party.® Seminole Circuit Judge Nancy

Aley ordered the DNC, Florida Democratic Party and | &S rootaen™
. . X X i e
Democratic Executive Committee of Seminole County to stop -.'E‘:E—:‘?:_".-:-_::‘t'_'.:{?f:"“:
“further intimidation, further dissemination of these materials | ST mmsRaio T vamTms
. .dt?gigned or intended to intimidate or unduly‘ threaten th.e ___‘_ _:_&......:_.7_ =_
activities of pofl watchers who are duly carrying out their | T = ===

o e

responsibilities” granted under Florida law. The court ruled | =aEmsitasrmrammimmns s

that the flyer constituted a “misrepresentation of [poll ET:- '-‘_'2:—'---;-
observers’] legal rights and obligations. "8 The DNC sought :._..."E“.".:.'."':":."..:..—.'.::..":::g
an emergency appeal of the trial court’s order to the Florida l

Appeals Court but was rebuffed.®?

e e ke |

(d) Intimidating And Misleading Phone Calls To GOP Volunteers Made By
President Bill Clinton And DNC General Counsel Joe Sandler In Florida

In addition to the intimidating letters sent by the DNC to Republican volunteers, the DNC
paid for recorded phone calls to Republican poll observers’ homes in Florida featuring the same
message that the court in Seminole County found to be intimidating and misleading,

These phone calls were recorded by former President Bill Clinton and DNC General
Counsel Joe Sandler. The call from Sandler said, “Please be advised that any challenge to a
voter must be stated in writing, under oath, and that you must have direct and first-hand
knowledge of the voter’s ineligibility. Interfering with a citizen's right to vote is a serious
offense and swearing out a false statement is a felony. Violations will be referred to federal and

" Poll Hiatchers Wil Keep Their Eves On Forida, Jeff Kunerth, ORLANDO SENTINEL, October 30, 2004
* DNC’s “IMPORTANT LEGAL NOQTICE” Distributed Ta Republican Poll Observers In Florida (Exhibit H)
8 gee November 2, 2004, Order on Motion for Temporary Injunction, ./ Zhomas Monk and 4/ Those Persons
Similarly Situated Throughout the State of Florida v. Democratic National Commitiee, Demeocrutic Execulive
5 mmitee of Seminole County, and the Florida Democratic Farty, 04-CA-2312-16-L.

V24

%2 See Democraric National Commitiee, et af, v. S Thomas Mon#, District Court of Appeal of the State of Florida
Fifth District, Case No. 5SD04-3642. (Exhibit I}
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not.

state prosecutors.” The recording finished by noting, “This call is paid for by the Democratic
National Committee, www.democrats.org, not authorized by any candidate.”®

(e)  Court Orders MoveOn.org To Cease Voter Intimidation And Harassment In
Ohio

On Election Day, individuals in Franklin County, Ohio, were threatened and harassed at
their polling places by agents of MoveOn.org after being asked about their voting preference and
revealing their intention to vote Republican. Similar situations are alleged to have occurred
elsewhere around the state and prompted a lawsuit filed in the Franklin County Common Pleas
Court. Voters were intimidated by MoveOn.org in an attempt to dissuade them from voting for
George W. Bush or in an attempt to harass them after they voted.™

Examples of such intimidation include one plaintiff who arrived at his polling place and
was called over to a table operated by MoveOn.org that promised “Free Coffee.” The plaintiff
asked for a cup of coffee, was asked if he would voter for Kerry, and responded that he would
The person at the table refused him a cup of coffee. The plaintiff then noticed that
particular individual and others standing near the plaintiff’s car. When he exited the polling
place, the MoveOn.org table was placed in front of his car, blocking his exit. When he asked
them to move, the individuals harassed him, took his picture and recorded his license plate.

85

Another voter noticed a loud and boisterous gentleman at her polling place wearing a
“Voting Rights Staff” badge and standing weil within 100 feet of the polling place. In fact, he
stood right outside one plaintiff’s voting booth and told her that she only had a few seconds left
and needed to make her final vote. These plaintiffs sought, and received, a temporary restraining
order against MoveOn.org. The complaint has subsequently been amended to include allegations
of similar acts by agenis of MoveOn.org that occurred elsewhere in the state.%

® Ohio_Court Ordered Democrat Polling Place Challengers To Remove

Deceptive Arm Bands and Badges

On Election Day, several Lucas County voters brought suit against the Lucas County
Board of Elections and Democratic challengers in the polling place who were wearing armbands
and/or badges identifying them as “Voter Protection Staff,” “Voting Rights Staff,” and other
similar terms. The Lucas County Court of Common Pleas granted the temporary restraining
order prohibiting the use of such intimidating insignia‘87

K)
8
8 gy

% Full transcript of Sandler call attached as Exhibit J
 See Timms et all v AoveOn.org, Franklin County Court of Common Pleas, Case No. 04 CVH11 011533, (Exhibit

¥ See AMessger v. Doe, Lucas County Common Pleas Court, Case No, 04-1540. (Exhibit L)
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(3] Yiolence Against Republican Volunteers In Philadelphia On Election Day

Philadelphia has a long history of vote fraud and intimidation.®® According to press and
police reports filed on November 2, this past election was no different. Reports indicate that
Republican volunteers in Philadelphia were violently intimidated by Democrat activists on
Election Day 2004,

One Republican activist, working as a Bush campaign legal volunteer to monitor the vote
in Philadelphia, was “comered in a parking lot by roughly 10 large men, whom the police later
identified as ‘union goons.
were sharing, “punching it relentlessly, breaking parts off and failing to drag us out, they chased
us in and out of the dense urban traffic.” 1t took “a frantic 911 call and a police roadblock” to
stop Ihegqassault, and the GOP volunteers “had to be secreted out of town to safety by a police
escort.”

a9

The men tried to tip over the minivan the Republican attomeys

According to police reports filed after the incident, the union members’ SUV was a rental
vehicle.
.... for transporting voters and election monitors.™"

% On Election Day, rental vehicles were used ail over the city “primarily by the parties

(h)  Union-Coordinated  Violence And __Intimidation _Against Republican

Campaign Offices And Volunteers

On October 5, a Bush-Cheney campaign volunteer in Orlando had his arm broken when
trying to stop union activists from storming the campaign office. This incident was part of a
series of simultaneous demonstrations coordinated by the AFL-CIO against Bush-Cheney
campaign offices in 20 cities, intimidating campaign volunteers with violence and vandalism. In
Orlando, AFL-CIO members stormed and ransacked the Bush-Cheney field office as part of
what one local newscaster called a “coordinated attack against the Bush-Cheney campaign.”
Protesters also defaced posters of President Bush and dumped piles of letters on to the floor of
the office. Several protesters in Orlando faced possible assault charges as a result of the
incident.

92

As part of the 20-city anti-Bush protest, more than 100 AFL-CIO members “stormed” the
Bush-Cheney campaign’s Miami office and “pushed volunteers” inside. Three dozen union
members rushed a campaign office in Tampa, shaking up elderly volunteers.”® Union members
staged an “invasion” of the Republican campaign office in West Allis, Wisconsin, where police

% Dead Men Can Fore, Scott Farmelant, PHILADELPHIA CITY PAPER, October 12-15, 1995

8 The Reality Of fntimidation, Eric Wang, Op-Ed, THE [UVA] CAVALIER DAILY,
hitp://www.cavalierdaily.com/CVarticle.asp?ID=21349&pid=1216, November 10, 2004 (Exhibit M)
*% Police Reports, Philadelphia Police Department, November 2, 2004 (Exhibit N)

o The Realiyy Of nrimidation, Eric Wang, Op-Ed, THE [UVA] CAVALIER DAILY,

http:/iwww cavalierdaily. com/CVarticle.asp?iD=21349&pid=1216, November 10, 2004

% Protestors Storm, Ransack Bush-Cheney Headguarters Iy Orlando, LOCAL 6 NEWS, www.local6 com, October
5, 2004; Second Break-in ity A Busk Ofice in Stare, David Postman, THE SEATTLE TIMES, October 12, 2004
P Flarida GOP Workers Claim Intimidation By Labor Protesters, Mike Schneider, THE ASSOCIATED PRESS,
Octaber 35,2004
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were called after 50 activists “marched right in” and “took over the place for about 30 minutes”
with bullhorns and chanting.**

@) Violence And Other Incidents of Intimidation

Tn 2004, Republicans were subject to an aggressive and sometimes violent campaign of
harassment and intimidation orchestrated by Kerry supporters. At least three Bush-Cheney
offices were shot at during the election season. A swastika was burned into the front yard of a
Bush-Cheney supporter in Madison, Wisconsin. Other incidents included offices burglarized,
windows smashed, tires slashed and other property damage. The following is a timeline of
documented election-related violence and intimidation against the Bush-Cheney ‘04 campaign
and Republicans in 2004.

September 2, 2004: Gun Shot Fired Into Huntington, WV, Republican Headquarters.%

September 3, 2004: Windows Broken, Anti-Bush Messages Scrawled At Gallatin County,
MT, Republican Headquarters.96

September 6, 2004: Huntington, WV, Republican Headquarters Egged.97

September 13, 2004: Swastika Drawn On Duluth, MN, Resident’s Lawn, Signs Also
Defaced With Words “Nazi” And “Liar.”"

September 16, 2004: Community College Professor In Florida Punched Republican County
Chairman In Face.”

September 22, 2004: West Elmlra, NY, Resident Found Swastika Drawn On Bush
Campaign Sign In His Yard,'”

September 23, 2004: Office Ransacked During Break-In At Vilas County, WI, Republican
Headquarters, Obscene Words And Graphic Pictures Sprayed On Campaign Signs.!"!

September 26, 2004 Windows Smashed And Signs Stolen At Oxford, MS, Bush-Cheney
‘04 Headquarters

9 _dnti-Bush Crowd Needs 7o Calmr Down, Patrick Mcltheran, MILWAUKEE JOURNAL SENTINEL, October 9,
2004
% Fow Leads Shooting At GOP HQ, www.wowkty.com, September 2, 2004
* GOP Headyuarters Fandalized In Polivical Protesr, Walt Williams, BOZEMAN DAILY CHRONICLE,
September 4, 2004
7 Busk Ratly Planned For Arena, Bob Withers and Bryan Chambers, THE [Huntington, WV] HERALD-
DISPATCH, September 8, 2004
% Campaign Vandalism fncreases, Mark Stodghill, DULUTH NEWS-TRIBUNE, September 14, 2004
2 F/g/]/d‘reab Ot At Republican Headguarters, WCIB NEWS, www wcib.com, September 20, 2004

X Swastita On Bush Sign l'rmé/eskzﬂdem John P. Cleary, [Elmira, NY] STAR-GAZETTE, September 23, 2004
0 pras County Republivan He Jalized, WAOW NEWSLINE 9, September 23, 2004
10z Vﬂfldalrl/il[ofa/ila/l Ca/rlpﬂ/g/r 0/"55, Martin Barilett, THE DAILY MISSISSIPPIAN, September 28, 2004
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October 1, 2004: Laptops Of Exccutive And Field Director Stolen From Bush-Cheney ‘04
Headquarters In Seattle, WA,

October 1, 2004: Swastika Burned Into Front Yard Of Bush-Cheney ‘04 Supporter In
Madison, WI.'®

October 2, 2004: Collinsville, OH, Resident Chains Down Bush-Cheney ‘04 Signs After
Several Signs Stolen And One Was Replaced With Kerry Sign.ms

October 3, 2004: Burglary At Thousand Oaks, CA, Victor{ 2004 Headquarters Where
Bush-Cheney ‘04 Banner Was Stolen From Outside Premises.'®

October 5, 2004: Gun Shots Fired Into Knoxville, TN, Bush-Cheney ‘04 Office, Shattering
Office’s Glass Front Doors.'”

October 8, 2004: Two Men Were Caught On A Hidden Camera Tearing Down And
Urinating On Bush-Cheney 04 Sign In Akron, OH.™

October 9, 2004: Oxnard, CA, Supporter Placing Bush-Cheney ‘04 In Yards Verbally
Abused, Knocked Down And Had Signs Stolen.'”

October 9, 2004: Bush-Cheney Signs Near Vail, CO, Cut In Halif And Burmed In
“Ransacking,”"!

October 10, 2004: Office Windows Broken And Field Director’s Laptop Bag and Purse
Stolen In Burglary At Canton, OH, Victory Office.’"!

October 11, 2004: Windows Broken, Petty Cash Stolen And Computers Tampered With In
Burglary At Spokane, WA, Victory 2004 Headquarters.'"?

October 13, 2004: Walls And Windows Of York, PA, Victory 2004 Headquarters
Vandalized With Pro-Kerry Spray-Paint And Signs Outside Destroyed.'**

193 7 Computers Are Stolen From Bush Campaign Office, David Postman and Ashley Bach, THE SEATTLE
TIMES, October 7, 2004

1% Svasiita Burned fnto Grass On Bush-Cheney Sugporter s Lawn, WISC-TV Website, www.channet3000.com,
Accessed October 12, 2004

15 Bush-Cheney Signs Going Missing fn Collinsvitle, THE ASSOCIATED PRESS, October 2, 2004

1% Republicans Claim Democrats Are Betind Qfice Antacks, David D, Kirkpatrick, THE NEW YORK TIMES,
October 26, 2004

7 Shots Fired Ar Knoxvitle Bush-Cheney Qffice, Duncan Mansfield, THE ASSOCIATED PRESS, October 5, 2004
'8 Mew Videotaped Vandalizing Sign, Marityn Miller and Andale Gross, AKRON BEACON JOURNAL, October 8,
2004

' Letter Jo The £ditor, VENTURA COUNTY STAR, October 13, 2004

YO Felrome To The Tea Pargy, Mant Zalaznick, Op-Ed, VAIL DAILY, October 9, 2004

" Caumpaign Qffice Burgled Sunday, Edd Pritchard, CANTON REPOSITORY, October 12, 2004

Y2 Pravident Bush s Campaign Office in Spokane Burglarized, Varndalized, David Postman, THE SEATTLE
TIMES, October 11, 2004

'3 News /n Brief From Cemtral Pennsylvania, THE ASSSOCIATED PRESS, October 15, 2005

31

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00071 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.031



68

October 13, 2004: Window Smashed At Laconia, NH, Victory 2004 Headquarters.'*

October 13, 2004: Kerry Supporter Caught Stealinﬁg Bush Sign In Cape Girardcau, MO,
Pulied Knife On Sign’s Owner And Was Arrested.'!

October 15, 2004: Somcone Destroyed Large Plywood Bush-Cheney ‘04 Sign, Then Tried
To Smash Debris Though Glass Door Of Santa Fe, NM, Republican Party l-Ieadquarters.H6

October 15, 2004: Someone Lined Window Sill With Bullet Casings At Littleton, NH,
Republican Headquarters.”7

October 16, 2004: Unknown Susgects Vandalized Large Bush-Cheney Campaign Sign In
Hollister, CA, With Obscenities.""

October 17, 2004: Stickers Placed Over Windows Of Gettysburg, PA, Victory 2004
Headquarters.l

October 18, 2004: Eggs Thrown At Keene, NH, Victory 2004 Headquarters.'”’

October 18, 2004: 2I Protesters Arrested At Bush-Cheney ‘04 Campaign Headquarters In
Arlington, VA"

October 20, 2004: Rocks Thrown Through Windows At Multnomah County, OR,
Republican Party Headquarters.m

October 21, 2004: Bomb Threat Made Against Lake Havasu, AZ, Republican Party
Headquarters.123

October 21, 2004: Windows Smashed At Multnomah County Republican Party
Headquarters In Portland, OR.™

2004

Y Aissing Campaign Signs Signal de Zrend, Kathleen D. Bailey, EXETER NEWS-LETTER, October 19,

5 Cape Marn Claims He Was Threatened 41 Political Rally, Linda Redeffer, SOUTHEAST MISSOURIAN,
Qctober 16, 2004

VY Potitical Dyferences Caustng Vandalism bn Ciy Different, Steve Terrell, THE SANTA FE NEW MEXICAN,
October 19, 2004

Y Democrats Push Students Ontine 7o Register 7o Pote, John DiStaso, THE UNION LEADER, October 21, 2004
Y& portisaw Tension /n SBC, Erin Musgrave, HOLLISTER [CA] FREE LANCE, October 24, 2004

" Suspect In Getpuburg Fandalism To Enter Plea In District Coars, 1320 WGET Website, www, weet.com,
Aecessed October 20, 2004

V2 Democrars Pusk Students Online To Register 1o Fore, John DiStaso, THE UNION LEADER, October 21, 2004
"2 27 drrested In Ariington Protest Of Bush Adminisiration AIDS Folicy, Elaine Rivera, THE WASHINGTON
POST, October 19, 2004

2 Someone Hurled Rocks, THE OREGONIAN, October 22, 2004

22 Bomb Threat Made Against Lake Havasu Republican HQ, TRI-STATE NEWS NETWORK, October 22, 2004
"B Oregon Palitical Fight Gerting Rough, Janie Har, THE OREGONIAN, October 22, 2004
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October 22, 2004: Break-In Discovered At Cincinnati, OH, Victory 2004 Headquarters.us

October 22, 2004: Break-In Discovered At Flagstaff, AZ, Victory 2004 Headquarters.
Perpetrators gained entry by throwing a cinder block through a plate glass window,’

October 22, 2004; Chunk Of Concrete Tossed Through Glass Door Of Republican
Headquarters In Santa Cruz, CA.'”

October 23, 2004: Two Kerry Supporters Arrested After Stealing Pro-Bush Signs From
Activist And Pushing Poliee Officer At Edwards Rally In St. Petersburg, FL.'?*

‘B L ocal Bush/Cheney Headyuarters Robbed, THE CINCINNATI ENQUIRER, October 23, 2004

' Llag GOP Qffice Fandalized, Seth Muller, ARIZONA DAILY SUN, October 23, 2004

2 Loanduls Strike Ar GOP Qfice, Yes On J Business, Jondi Gumz and Cathy Redfern, SANTA CRUZ SENTINEL,
Qctober 26, 2004

'8 oridia n Candidates’ Crossfire, Jamie Thompson, ST. PETERSBURG TIMES, October 24, 2004
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V. Vote Fraud & Illegal Voting Introduction

Vote fraud and illegal voting occurred in muitiple states around the country on Election
Day 2004. This section of the report catalogs the many and varied instances of vote fraud, votes
iliegally cast and voter registration fraud committed in the 2004 election cycle. Legislative
reforms have been proposed to address the past history of vote fraud. See, Texas Review of Law
and Politics, Securing the luregrity of American Flecrions: The Need for Change, Publius, Fall
2005, discussing specific proposed legislative reforms.

While this section points out where fraud occurred last year, it is also important to dispel

one of the more pervasive urban legends stemming from 2004 vote: that the election in Ohio was
“stolen.” A bipartisan consensus has now emerged confirming that the 2004 election in Chio
was fairly decided. In the weeks and months immediately following the Novermber 2 vote, some
alleged that the election was stolen. In January 2003, the Democrat staff of the House Judiciary
Committee, led by Ranking Member Rep. John Conyers (D-MI), alleged in a report that “exit
polls bolster claims of irregularities and fraud” and that “hundreds of thousands” of Democrat
voters in Ohio may have been disenfranchised.'”® A lawsuit drafted by a lawyer associated with
Conyers alleged that Republicans changed the election results in Ohio by “inserting unauthorized
and so far undetected operating instructions into the {voting machine]} software.” The suit stated
that “the confederate of defendants-contestees Bush, Cheney, and Rove who was actually
changing the vote totals did not need physical access to the computer,” and that a “further part of
the plan to steal the election” was for White House Chief of Staff Andrew Card “to make a very
nervous and shaky claim to victory in Ohio” on the morning of Novernber 3. 1n March 2005,
Teresa Heinz Kerry echoed this charge, saying “two brothers own 80 percent of the [voting]
machines used in the United States ... [it is] very easy to hack into the mother machines.”'?!

The DNC Voting Rights Institute’s report on the election in Ohio, released on June 22,
2005, rejected these claims that the election was stolen. According to the report, the DNC’s own
“statistical study of precinct-level data does not suggest the occurrence of widespread fraud that
systematically misaliocated votes from Kerry to Bush.” The DNC’s experts found that the
similarity between the vote patterns for Kerry in 2004 and the Democrat gubernatorial candidate
in 2002 was “strong evidence against the claim that widespread fraud systematically
misallocated votes from Kerry to Bush.” The DNC report further stated that long lines at the
polls on Election Day did not affect the election’s final result: “[T]he difficulties experienced by
African American and other voters at the polis did not, in and of themselves, cost John Kerry the
election in Ohio.”'*

Just as it is clear that the outcome of the election in Ohio was decided fairly, it is also
clear that thousands of Americans were disenfranchised by illegal votes cast on November 2.

"2 Preserving Democracy: What Bent Wrong i Ofio, Report Of The House Judiciary Committee Democratic
Staff, January 5, 2005

19 See Moss v. Busk, Ohio Supreme Court, Case No. 04-2088. (Exhibit O)

2 Teresa Heinz Kerpy Hasn ¢ Lost Her Outspoken Wap, Joel Connelly, THE SEATTLE POST-INTELLIGENCER,
March 7, 2005

52 Democracy A Risk: The 2004 Edection /n Ofiio, Report Of The Democratic National Committee’s Voting Rights
Institute, June 22, 2005
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For every illegal vote cast and counted on Election Day, a ballot cast by a legitimate voter is
cancelled out, effectively disenfranchising the properly registered voter. In Wisconsin, a joint
federal-local law enforcement task force found “clear evidence of fraud in the Nov. 2 election in
Milwaukee,” including hundreds of illegal votes by double voters and felons."® in Washington,
a state judge found that more than 1,600 illegal and fraudulent votes were cast in an election
decided by a mere 133 votes.'* In both Wisconsin and Washington, illegal votes may have
decided statewide elections in 2004.

In addition to actual illegal votes, there appears to have been a coordinated effort by
members of some organizations to rig the election system through voter registration fraud.
Criminal investigations and news reports suggest that thousands of fictional voters such as the
now infamous Jive F. Turkey, Sr., Dick Tracy and Mary Poppins were registered to vote. This
widespread voter registration fraud was accompanied by an apparently coordinated national
litigation strategy to manipulate election laws in battleground states and, specifically, to
eliminate the provisions of election law that would prevent vote fraud. If successful, this
litigation may have allowed Dick Tracy to vote not once, but twice.

W faguiry Findss Evidence Qf Fraud In Election, Greg J. Borowski, MILWAUKEE JOURNAL SENTINEL, May
11, 2005; Prelminary Findings O Joint Task Force Investigaling Possible Flection Frawd, May 10, 2005
3¢ Transcript Of The Decision By Chelan County Superior Court Judge John Bridges, June 6, 2005
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VI. Vote Fraud, Voter Registration Fraud & Election Irregularities
Around The Country

6.1 Alabama

(a) Yote Fraud Under Investigation In Alabama

According to the AZonigomery Advertiser, “vote fraud has been a fact-of-fife in Alabama
elections for many years.”'¥* The 2004 election cycle appears to have been no exception, as the
state Attorney General’s office is reportedly investigating vote fraud allegations in West
Alabama.'*®

Zhe Tuscaloosa Newsreported finding “blatant™ vote fraud in a closely contested mayoral
runoff in Greensboro.'”’ Candidate Johnnie Washington won that election by 90 votes, but
included in the tally were 251 absentee votes for Washington, compared to only 51 for his

opponent, Vanessa Hill. Hill is contesting the election’s results “on the basis of a number of
»138

suspicious absentee ballots cast in the days leading up to the election.

After the initial August election, the Aews reported
finding multiple absentee ballots cast from addresses of
vacant houses and people submitting baflots from addresses
that were not their homes. Five people claimed the
apparently vacant mobile home pictured at right as their
residence in casting absentee ballots in the August election.
The Aews further reported that a man at the center of the
absentee ballot controversy spent two years in prison after
being convicted of 15 counts of vote fraud in 1998,

The Aews reported finding voting irregularities in
Marion similar to those discovered in Greensboro. The
paper’s findings in Marion included absentee ballots cast
from empty homes, a “mysterious influx of voters,
described as suspicious by one official” and allegations of
“intimidation and bribery to secure votes and voters who
may be long dead.” The vacant house pictured at left was
listed as the residence of five absentee voters, though
accordin§ to a neighbor, “nobody has lived there in
yearsf’”

35 Growp Aims To End Vote Fraud in Region, Al Benn, Op-Ed, THE MONTGOMERY ADVERTISER, April 8,
2005

% 4Gy Qffice lnvestigates Black Bely Ballor sue, Johnny Kampis, TUSCALOOSA NEWS, January 29, 2005
T _ghsentee Ballots Raise Questions ln Greensbore, Johnny Kampis, TUSCALOOSA NEWS, September 5, 2004
138 Judge Won 1 Rule Fet in Greensbore Mayor Case, Johnny Kampis, TUSCALOOSA NEWS, March 9, 2005

B39 44 Ballots Raise Qs ions In Greensboro, Johony Kampis, TUSCALOOSA NEWS, September 3, 2004
' Fraud Grips Black Besr, Iohnny Kampis, TUSCALOOSA NEWS, September 12, 2004
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According to the Azws, the irregularities in Greensboro and Marion “appear to be part of
a trend that may have twisted Election Day resuits throughout Alabama’s Black Belt, one of the
poorest regions in the United States, and one with a long history of vote fraud.”'*' However, this
most recent string of vote fraud allegations moved some community activists to speak out on the
issue.
was formed in the state to “focus attention on fraudulent voter activities and to push legislators to
pass more stringent laws to stop them.”'* As DDL’s chairman, former Alabama Bureau of
Investigation agent Perry Beasley, recently said, “Vote fraud is a crime against democracy ...
Every time it’s committed, someone is disenfranchised. It encourages apathy. It makes a
mockery of the democratic process. It puts corrupt people in the place of public trus

In early 2005, a new citizen advocacy group called Democracy Defense League (DDL)

tssM}

6.2 Colorado

(a) Vote Fraud & Irregularities In Colorado

According to Zhe Denver Post, prosecutors in at least 47 Colorado counties investigated

cases “involving accusations of forged signatures, felons voting or people who attempted to vote
twice.”' The paper reported the foflowing numbers on vote fraud and irregularities during the
November 2004 election:

v" 122 people voted twice statewide, easting absentee bailots through the mail, then showing

up in person to vote on Election Day;

120 felons cast illegal ballots statewide;

In Denver, 81 residents voted twice and 52 felons cast ballots;

In Jefferson County, elections officials requested that prosecutors investigate 30 cases of
people attempting to vote twice and 256 cases of suspicious signatures on absentee
ballots;

In El Paso County, officials reported 23 cases or prisoners or parolees who voted.'#

Less than one month before Election Day, 7%e Denver Post reported that Colorado’s

voter rolls contained as many as 6,000 felons ineligible to vote, enough to “tip the outcome of
the election” or “force the outcome of any close race into the courts.” The Aosz reported that
felons had illegally voted as recently as the August 2004 primary, and that many of the 536
felons who registered to vote in 2004 did so through voter registration drives run by third-party
groups. Workers in those groups reportedly “eager to sign up new voters assured them they

Wy

2005

us gy

12 Group Arims 7o End Vore Fraud in Region, Al Benn, Op-Ed, THE MONTGOMERY ADVERTISER, April 8,

4G s Qffice Ivestigares Black Belr Ballor Lisue, Johnny Kampis, TUSCALOOSA NEWS, January 29, 2005
W Fote Fraud Probed fn State, Susan Greene and Karen E. Crummy, THE DENVER POST, March 24, 2005
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could lawfully register and vote.” One group, the Colorado Voting Project, reportedly signed up
77 voters on a single day in the Denver County Jail. ¥

) Voter Registration Fraud Indictments In Colorado

At least 7 Colorado residents working for voter registration drives have been indicted
and/or pleaded guilty to vote fraud charges stemming from the 2004 efection.

v ACORN worker’s girlfriend who admitted to signing up three friends to vote 40 times
and registering herself 25 times was charged with 15 counts of felony forgery;'V

v' ACORN worker plead guilty to filling out false voter registration forms for the
November election, sentenced to a year probation and 150 hours of community
N
service;

v ACORN worker charged in October with falsely filling out multiple voter forms;'*?

v" Man charged with five counts of perjury for filling out several phony registration forms
for ACORN workers;'so

v" Two men indicted on 19 and 29 counts of forgery, respectively, related to voter-
registration drives;m

v" Man charged with forging 48 voter-registration applications.ls2

(c) ACORN And Other Third-Party Groups Linked To Hundreds Of
Frauvdulent Voter Registrations In Colorado

In the months leading up to Election Day 2004, ACORN and other third-party voter
registration groups were linked to hundreds of fraudulent registration submitted to elections
officials across the state. Tn October, Denver’s 9 News reported “widespread voter registration
fraud” committed by groups such as ACORN that “could affect thousands of Colorado votes and
cause chaos at the polls on November 2nd 133

“A review of voter registration forms in five counties has revealed hundreds of
potentially fraudulent forms. KUSA-TV reported Monday that it found 719 forms in

Y6 5 000 Felons On Forer Lists, Susan Greene and Jeffrey A. Roberts, THE DENVER POST, October 10, 2004
7 Brig/ing, ROCKY MOUNTAIN NEWS, November 10, 2004; Investigation Reveals Potentially Fraudulent Voter
Forms, THE ASSOCIATED PRESS, October 12, 2004

"% Briefing, ROCKY MOUNTAIN NEWS, January 4, 2005

9 2 Charged I Vore Fraud, Gary Gerhardt, ROCKY MOUNTAIN NEWS, October 28, 2004

B0 Prasecutors Charge Another Man In Registration Fraud, Sue Lindsay, ROCKY MOUNTAIN NEWS,
November 2, 2004

U Yote Fraud Probed /n Stare, Susan Greene and Karen E. Crummy, THE DENVER POST, March 24, 2005

2 Partisan Fingers Point On Foter-Fraud lisue, Peggy Lowe, ROCKY MOUNTAIN NEWS, October 14, 2004
3 1 Team Investigation Uncovers Foter Registration Fraud, KUSA-TV 9 News Website, www.9news.com,
Accessed May 26, 2005
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Denver, Douglas, Adams, Boulder and Lake counties that had the wrong names, social
security numbers and dates of births for voters. Many of the forms were turned in by

voter registration drives which pay their workers based on the number of people they sign
35154
up.”

The 9 News report stated that “most of the fraud has come from registration drives,” and
identified ACORN, New Voters Project and Colorado Progressive Coalition as among the
groups whose employees submitted the bogus forms. '

The 9 News report indicated that some of the fraudulent forms it discovered were

“completely bogus” and fiiled in with fake “names, addresses, social security numbers or dates
of birth.,” Other fraudulent forms were submitted in the names of legitimate voters, with “one or
two facts changed that could affect their registration when they show up at the polls November
2™ For example, Colorado resident Tom Stanislawski had registered six months prior to being
fraudulently re-registered and having his party identification changed. “My concern would be
1’d walk in November 2nd and be unable to vote,” Stanislawski said.'*®

Other examples of voter registration fraud cited by the 9 News report included Kym

Cason, who told a reporter that in order to help her boyfriend, who worked for ACORN, she
“registered herself 25 times and her friends 40 times.
felony forgery and five counts of misdemeanor procuring false registrations in November
2004."*% Gerald Obi told 9 News that voter registration drive workers “pressured him to keep
registering to vote,” and he ultimately registered 35 times. The report found that severat
prisoners, including alleged child molester John Turner, registered from behind bars in Douglas
and Adams counties. Meanwhile, in Boulder County, more than 2,000 people have had eight or
more changes to their voter registration forms.'

»137 Cason was charged with 15 counts of

Denver District Attorney Bill Ritter said that the people admitting to voter registration

fraud in 9 News’ report needed to be prosecuted. “People arc trying to corrupt the election
process. People shouid be prosecuted,” Ritter said,'®

ACORN and other groups were implicated in fraudulent registration activity around

Colorado. In August, after three prosecutors joined a criminal probe by the state Attorney
General’s office into potentially fraudulent registrations in three eounties, ACORN said that it
“might be responsible” for some of the activity.161 In October, ACORN admitted that its

154

156

Reveals P ally £ Forer Forms, THE ASSOCIATED PRESS, October 12, 2004

135 1. Team Livestigation Uncovers Vorer Regisiration Fraud, KUSA-TV 9 News Website, www 9news.com,
Accessed May 26, 2005; /- 7zam. Qfficials From Across The State Sqy Registration Horkery Who Appeared fn
SNEWS Storres Should Go To Jar/, KUSA-TV 9 News Website, www.9news com, Accessed May 26, 2005
1-Team Investgation Uncovers Foter Registration Fraud, KUSA-TY 9 News Website, www 9news com,
Accessed May 26, 2005

157 /d

8 Briefing, ROCKY MOUNTAIN NEWS, November 10, 2004

199 /. Team Investigation Uncovers Forer Registration Fraud, KUSA-TV 9 News Website, www,9news.com,
Accessed May 26, 2005

V0 1 Team. Qfficials From Adcross The State Say Registration Workers Who Appeared ln INEHS Stories Should Go
70 Jard, KUSA-TV 9 News Website, www.9news.com, Accessed May 26, 2005

' 7 Prasecutors Join Fote Fraid Probe, John Sanko, ROCKY MOUNTAIN NEWS, August 7, 2004
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employees had submitted hundreds of fake registration forms in Colorado.'®>  However, as

ACORN admitted its culpability in the registration fraud the group also lashed out at the press.
According to one report, ACORN’s Western regional director, Jim Fleischmann, “downplayed
the severity of the problem,” saying, “Just because you register someone 35 times doesn’t mean
they get to vote 35 times ... The local press is having a feeding frenzy on this.”'®?

9 News reported that there was a “record number of fraudulent registrations across”
Colorado in 2004.' Election officials agreed that the level of fraudulent voter registration
activity was unprecedented in Colorado history. “Everyone here at the commission has never
seen anything like this. In the state we’ve never seen anything like this before,” said Denver
clerk and recorder Karon Hatchett,'®

Kerry campaign officials in Colorado dismissed concerns about voter registration fraud in
the state, ealling it a “tired tactic” by the Republicans to suppress votes. After Secretary of State
Donetta Davidson warned voter registration drive leaders about fraud, Sue Casey, Colorado state
director for the Kerry-Edwards campaign, responded by saying Davidson’s comments were
aimed at creating “an environment of fear” to discourage voters from showing up on Election
Day.

““This is the classic move by Republican tacticians: create an environment of fear that
discourages voters from showing up on Election Day, for this is the only way they know
how to win,” said Sue Casey, Kerry-Edwards 2004 Colorado state director, Casey said the
tactic had worked for Republicans in Florida in 2000. ‘And now that they see Colorado
slipping out of their previously firm grasp, they are bringing this tired tactic to the
Centennial State.”'®

(d) Partisan Tactics In Colorado Voter Registration Drives

According to a 9 News report, a voter registration group operating in Colorado under the
name “Choose 2 Vote” paid workers $3 for each Democrat or independent voter they registered
and nothing for Republican zzlpplications.m7 The group admitted to only being interested in
Democrat registrations:

“Company spokesman Derrick Lee admitted to INEWS he was only interested in
registering Democrats. ‘Yeah, what do you want me to saP'? It’s true,” said Lee. ‘The
Republicans weren’t paying money for voter registrations.”” B

'R Ly Foter Applications dre Blamed On Horkers, Gabrielle Crist, ROCKY MOUNTAIN NEWS, October 15,
2004

3 Colarady To Tackle Foter-Fraud Fears, Valerie Richardson, THE WASHINGTON TIMES, October 14, 2004
V88 L Zeam tnvestigation Uncovers Foter Registration Frand, KUSA-TV 9 News Website, www 9news.com,
Accessed May 26, 2005

15 7 Reveals P ally Fr Foter Forms, THE ASSOCIATED PRESS, October 12, 2004

6 Partisan Fingers Point On Vorter-Frawd lssue, Peggy Lowe, ROCKY MOUNTAIN NEWS, October 14, 2004
' £ Team Uncavers Partisan Tactics in Colorado Foler Registration Drives, KUSA-TV 9 News Website,

www 9news.com, Accessed May 26, 2005
168 /0,
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However, one Colorado county received so many questionable registration forms from “Choose
2 Vote” that it tumed them over to the Secretary of State for investigation. And in August,
“Choose 2 Vote” worker John McCarthy was charged with forgery and procuring false
registrations for nearly 50 voters.'*®

Canvassers for Moving America Forward, a voter registration group active in Colorado
and other states in 2004, were reportedly instructed to re-register people who indicated that they
were supporters of Democrat Senate candidate Ken Salazar and “walk away” from backers of
Republican Senate candidate Pete Coors.'® Moving America Forward is a political committec
affitiated with New Mexico Governor Bill Richardson."”*

6.3 Florida

(a) ACORN Linked To Voter Registration Fraud In Florida

In October 2004, after a series of high-profile voter registration fraud incidents involving
ACORN employees, the Florida Department of Law Enforcement (FDLE) announced that
ACORN was the target of a statewide vote fraud investigation. FDLE Spokesman Tom
Berlinger confirmed that ACORN was the main target when he told the South Florida .Swn-
Senrined, “So far the only group we’ve identified with certainty in North and South Florida as
having connections to some of the vote fraud issues is ACORN.™"

The following is a summation of the top voter registration fraud incidents invelving
ACORN:

v" Mac Stuart, Former Miami-Dade Field Director For ACORN, Said There Was “A
Lot Of Fraud Committed” And Republican Voter Registrations Were “Routinely
Kicked Back.” Stuart alleged that ACORN violated a slew of election laws, including
“illegaily copying voter registration applications and selling them to labor unjon groups,
allowing people to sign petitions who were not registered voters and suppressing
Republican voter registration applications.” Stuart said it was common for ACORN to
hold on to hundreds if not thousands of registration cards for weeks at a time and
photocopy them for money.‘-’3

Only a week before the election — and after the registration deadline — Stuart turned in to
election officials a box of nearly 180 ACORN voter registration forms that he said the
group had been hoiding on to. Stuart, who was fired from his position with ACORN in
Aupgust after being accused of trying to cash a paycheck that wasn’t his, claims he was

189 oy
V8 Eection Tactics Push Envelope, Michae! Ritey, THE DENVER POST, October 24, 2004

N Gow Rickardson: Kerry Did What He Could But Busk Ran Strong And Smart, THE ASSOCIATED PRESS,
November 3, 2004

‘"2 Voter Regisiration Drive A Subterfuge. Lawsuit Claims, Brittany Wallman, [South Florida] SUN-SENTINEL,
October 30, 2004

1 fx-Borker Sves Activist Group, levemy Milarsky, {South Florida}] SUN-SENTINEL, October 21, 2004
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actually fired just da;,’s after voicing his concemns about ACORN’s practices at a group
meeting in late July.'"

v Florida Residents Suing ACORN For Disenfranchising Them By Mishandling Voter
Registration Forms. Eleven South Florida residents who were disenfranchised by
ACORN’s apparent mishandling of their registration cards sued the group in late October
2005. According the their attomeys, the eleven individuals — one from Broward and ten
from Miami-Dade ~ filled out voter registration forms that were never tumed in by
ACORN. According to the Sya-Sensine/, 19-year-old Miami resident Jude Daniel was
among those whose voter registration forms were found after the registration deadline in
ACORN'’s Miami office. Daniel was not on the voter rolls even though he filled out the
form in August. “It was important to me ... It would have been my first time,” Daniel
told the Sw-Sentinel! ™

v Former St. Petersburg Mayor Charles Schuh, A 68-Year-Old Democrat, Was
Fraudulently Registered By ACORN As A 30-Year-Oid Female Republican. Schuh,
whose registration information was changed by an ACORN employee, said, “It was a
blatant case of vote fraud and forgery, and someone ought to be taken to task for that ...
[Wthen things like this happen, it further degrades the people’s trust in the election
process.”

v ACORN Investigated In St. Petersburg For Changing Party Affiliations On Voter
Registration Forms. The state attorney’s office investigated allegations that ACORN
fraudulently changed party affiliations on voter-registration forms in St. Petersburg.'”

v Thousands Of Pineflas And Hillsborough County Residents Were Unable To Vote
In August Primary Because ACORN And Other Groups Failed To Submit Their
Voter Registration Applications On Time. According to the St Petersbyrg Times,
more than 2,500 Pinellas County residents and another {,500 Hillsborough residents who
thought they had registered for the Aug. 31 primary were told they couldn’t vote because
the groups that helped them register failed to turn in their applications on time. The
majority of the late registration forms, including more than 2,100 in Pinellas, reportedly
came from ACORN. Hillsborough Supervisor of Elections Buddy Johnson called
ACORN’s actions in this manner “absolutely unacceptable.”

v ACORN Consuitant Hired To Run Florida Minimum Wage Campaign Left Group
After “He Grew Increasingly Uncomfortable With ACORN’s Methods.” Veteran St.
Petersburg political consuitant Joe Johnson left ACORN after becoming concerned about

"™ Filled-in Foter Forms Surfice, Brittany Wallman and Alva James-Johnson, {South Florida} SUN-SENTINEL,
October 27, 2004; £x-Forker Sues Aciivist Group, Jeremy Milarsky, [South Florida] SUN-SENTINEL, October 21,
2004

' Forer Regis on Drive A Subrerfigge, Lawsuit Chaims, Brittany Wallman, [South Florida] SUN-SENTINEL,
Octaober 30, 2004

V8 Serugp Mistates Blamed On Groug, Tom Zuceo, ST. PETERSBURG TIMES, October 4, 2004

7 Foter Registration Process Causes Concern, Dara Kam, THE PALM BEACH POST, October 7, 2004

'8 Signup Misiakes Blamed On Group, Tom Zucco, ST, PETERSBURG TIMES, October 4, 2004; Activist Group
Blamed For Voter Rol/ Gog/s, Tom Zucco, ST, PETERSBURG TIMES, October 4, 2004
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some of its practices, including its failure to turn in complete voter registration cards.
Johnson told CNN, “I saw some things I was very uncomfortable with.”'”

(b) ACORN’s Minimum Wage Hike Campaign Aimed To Increase Democrat

Turnout

While ACORN’s activities were increasingly reported in the media toward the end of the
campaign, its start in Florida during the 2004 cycle has been less well documented. In August
2003, ACORN announced that it would spearhead a campaign to put a ballot initiative before
Florida voters to raise the minimum wage in the state to $6.15 an hour. However, according to
the St Perersburg Times, the real goal behind the minimum wage amendment was to defeat
President Bush and increase Democrat turnout in the November 2004 election."®® According to a
2003 internal ACORN plan:

“A Florida constitutional amendment initiative to create a minimum wage of $6.15 with
indexing will help defeat George W. Bush and other Republicans by increasing
Democratic turmout in a close election ...”"'%!

The minimum wage amendment was “aimed at influencing the presidential election” right “from
the start” and its “top two donors [were] Democratic-base groups: $225,000 from MoveOn.org
and $499,000 from the National Education Association.”**”

ACORN and its various subsidiary groups have 501(c) 3 and 501(c) 4 tax designations.'®
As such under federal tax law, its 501(c) 3 organizations are barred from engaging in partisan
political activity. Similarly, the federal Bipartisan Campaign Reform Act (BCRA) is an effort to
limit the role of “soft money” in federal political activity with a strict prohibition against
coordinated activity between a federal campaign and outside organizations. The purpose of this
report is not to address violations of tax law or campaign finance law. However, it is clear from
the documents that we have received that ACORN was acting in Florida and a number of other
battleground states in a clearly partisan manner in coordination with Democrat organizations and
candidates.'® The effect is to have tax deductible funds which are undisclosed and unlimited
being used to influence a federal election in a clearly partisan manner. This may have even
involved federal grants, as an ACORN subsidiary nonprofit, ACORN Housing Corporation,
reported receiving more than $1.7 milfion in government grants in 2002 and 2003."

V" Group Faces Accusarions Cf Broken Foting Laws, Lucy Morgan, ST. PETERSBURG TIMES, October 22, 2004;
CNN’s “Newsnight With Aaron Brown,” October 27, 2004

8 Crowp Accused Qf Voter Registration Fiolarions, Lucy Morgan, ST. PETERSBURG TIMES, October 22, 2004
'® Florida ACORN, “Floridians For All: Campaign Plan For A November 2004 Minimum Wage Constitutional
Amendment Initiative,” October 1, 2003 (Exhibit P}

82 e Initiarive Tied To Kerry Forers, Paige St. John, THE [Fort Myers] NEWS-PRESS, October 25, 2004

' YCORN & The Money Tree, Meghan Clyne, NATIONAL REVIEW ONLINE, October 31, 2004

'™ Florida ACORN, “Floridians For All: Campaign Plan For A November 2004 Minimum Wage Constitutional
Amendment Initiative,” October 1, 2003

8 _CORN & The Money Tree, Meghan Clyne, NATIONAL REVIEW ONLINE, October 31, 2004
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(c) ACORN, MoveOn.org And Mac Stuart

ACORN hired Mac Stuart as coordinator for minority voter outreach for its voter
registration effort in Mijami-Dade County. In this position, Stuart supervised the voter
registration forms that were collected, copied and sent to ACORN’s voter registration arm
Project Vote in New York and also filed with the election officials for registration. Mr. Stuart
became increasingly concerned about the operation ACORN conducted, especially after he was
told by an election official that it was illegal to copy voter registration forms. He told his
supervisor of this concern about illegal activity and was told not to talk about it. Stuart also
learned that 1,200 Republican voter registration forms had been segregated from the other voter
registrations into a separate box and understood that ACORN was not going to turn them in. He
secretly spoke with an official at the Florida Chamber of Commerce, which was opposing
ACORN’s minimum wage initiative in 2004, and this individual said that he should tumn in the
1,200 Republican voter registrations before the deadline. Stuart did turn them in. However, Mr.
Stuart found another box of 181 forms that he was told would be destroyed. He took these and
reported ACORN’s activities to election officials and the press, ACORN then fired Stuart. After
being fired, Stuart filed suit against ACORN alleging that he was wronglsy terminated because he
reported its illegal acts. ACORN has countersued for libel and slander. 8

Various e-mails document that MoveOn.org, Project Vote and American Families United

were assisting in the funding of this effort. ACORN would send Project Vote and American
Families United (to their Brooklyn NY office) copies of completed voter registration cards. It is
illegal under Florida law to copy and sell voter registrations cards. MoveOn.org, Project Vote
and American Families would then pay ACORN $4.00 per registration card (payment for
registrations is illegal under Florida law). The payment for the voter registration cards was sent
to the ACORN subsidiary Citizens Consulting, Inc, (CCI) a 501(c)(3) Louisiana corporation.
There is also evidence of cash transfers of at least $25,000 by MoveOn.org to Florida ACORN to
fund this effort. Under this campaign, which was coordinated with Project Vote/Voting for
America, Inc.,, ACORN was to provide the staffing for the field canvassers involved in the voter
registration and get-out-the-vote effort, who would be paid by CcCL'®

) Other Voter Registration Fraud Issues In Florida

Duval Voter Registrations Included Addresses Of Parking Lot, Public Park, And
Utilities Building, In early October 2004, Duval County elections officials asked
prosecutors to investigate “possible vote fraud involving 25 registration forms with
apparently bogus addresses, including some that match a public park, a parking lotand a
utilities building.” 7#e Associared Fress checked each address and found onlg one that
matched an occupied house, and found that most of the addresses didn’t exist.'®

' Depositions of ACORN-Associated Individuals In Mac Stuart Case (Exhibit Q, Q1 and Q2)

'8 Victory 2004 Florida Coordinated Campaign Plan, “Florida Victory 2004,” September 3, 2004 (Exhibit R);
Depositions of ACORN-Associated Individuals In Mac Stuart Case; Florida ACORN, “Floridians For All:
Campaign Plan For A November 2004 Minimum Wage Constitutionai Amendment Initiative,” October 1, 2003
B Ly Officials Asked To Probe Fate Frawd, Brendan Farrington, THE ASSOCIATED PRESS, October 7, 2004
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v New Jersey Man Whose “Tactics Have Generated Well-Publicized Suspicions And
Accusations Of Election Fraud” Canvassed Florida Neighborhoods For Kerry
Campaign. Craig Callaway, a part-time city council president in Atlantic City, worked
as a canvasser for Kerry in Pinellas County for a few weeks before being asked to leave
the campaign. According to the ¢ Perersburg Zimes, a judge voided Callaway’s city
council election in 2003, concluding that more than 200 votes he received came from
forged or fraudulent absentee ballots. The judge reportedly said that Callaway’s election
“was so contaminated by fraud and misconduct that the mathematical result must be
rendered in doubt.”'®

v “Howar?90 The F. Duck” Of Coconut Creek Registered To Vote In Broward
County.

(®) Double-Voting And Inaccurate Voter Rolls In Florida

Nearly 100 voters in at least five Florida counties voted more than once in the 2004
election. It was reported in January that the FBI and U.S. Attorney’s office were investigating
39 cases of double voting in Duval County. According to the Florida Zimes-Union, at least 41
of these double votes counted while another 18 involving provisional ballots were not part of the
final tally."”" Broward County officials referred to the Florida Department of Law Enforcement
(FDLE) at least 30 cases of people voting at early-voting locations and also voting at the polls on
Election Day.'” In Palm Beach County, three voters reportedly voted twice by casting absentee
bailots and also showing up at the polls.m There were also reports of double voting in Volusia
and Sumter counties.'

Despite election reforms enacted after the 2000 recount, problems with Florida’s voter
rolls, and the potential for massive double-voting, persisted in 2004. The Chicage Zribune
published an analysis in December 2004 finding that Florida had more than 64,000 dead people
on its voter rolls, the most of six battleground states analyzed by the paper.'” The New York
Darly Mews reported in August that some 46,000 people were illegally registered to vote in both
Florida and New York City. The paper found that between 400 and 1,000 registered voters
actually voted twice in at least one election.'®® In September, the Cleveland Plain Deater
reported that more than 27,000 people were listed as active voters in Ohio and Florida, and as
many as 400 people voted in both states in the same election in the last four years."” In October,

¥ Craud liswes Hawnt Canvascer, Adam C. Smith, ST. PETERSBURG TIMES, October 26, 2004

Y Broward Mailing New Ballors, Tim Reynolds, THE ASSOCIATED PRESS, October 28, 2004

Y Double Vouing Being Frvestigared, David DeCamp, FLORIDA TIMES-UNION, January 25, 2005

'R Doyble-Voters  Names Godny 7o Prosecutors, Amy Sherman, THE MIAMI HERALD, November 14, 2004;
Absentee-Ballor Glitckes Frompr Reguest For Ingwiry, Erika Bolstad, THE MIAMI HERALD, November 17, 2004
% pPogsible Atempis 7o Double Fore Eyed, George Bennett, THE PALM BEACH POST, November 5, 2004
9% Polusia Canvassers Evamine 3 In Vote Fraud, Ludmilia Lelis and Jeff Libby, ORLANDO SENTINEL,
November 4, 2004; Arew Forers Encounter Few Shags, Lindsay Jones and John Pacenti, THE PALM BEACH
POST, November 3, 2004

%5 Dead Voters On Rolls, Other Glitches Found bt 4 Kep Stares, Geofl Dougherty, CHICAGO TRIBUNE,
December 4, 2004

% Exposed. Scandal Of Double Voters, Russ Buettner, [New York] DAILY NEWS, August 22, 2004

Y Yoters Dowble-Djp b Ohio, ., Scont Hiaasen, Dave Davis and Jutie Carr Smyth, [Cleveland] PLAIN
DEALER, October 31, 2004
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the Orlando Sentine/ found. that over 68,000 people were registered to vote in Florida and either
Georgia or North Carolina. The paper also found 1,650 cases in which voters cast ballots in
Florida and also in another state in the 2000 and 2002 elections.'

6.4 Tilinois

(a) Nine Democrats Found Guilty Of Vote-Buying In East S¢t. Louis

On June 29, 2005, a federal jury convicted Charles Powell, Chairman of the East St.
Louis Democratic Party, and four others of felony conspiracy to commit vote fraud. The jury
deliberated for more than five hours before convicting the five “of scheming to buy votes with
cash, cigarettes and liquor last November to try to get key Democrats elected.” Prosecutors
alleged that money for the vote-buying “flowed from the Belleville-based St. Clair County
Democrats to their East St. Louis counterparts in a bid to elect certain Democratic candidates,
including Mark Kem as St. Clair County Board chairman.” Each count carries up to five years
in prison and $250,000 in fines.'”

The five convictions on June 29 brought the total number of East St. Louis Democrats
found guilty of vote-buying in the last four months to nine. On March 22, 2005, four Democrat
activists in East St. Louis pleaded guilty to paying voters $5 to $10 to vote for the “Democratic
ticket” in the November 2004 election. Those pleading guilty included three precinct
committeemen and one precinct worker. According to the Belleville News-Democrar, the money
used to buy votes came from the St. Clair County Democratic Central Committee, which paid
$73,326 to East St. Louis Democratic precinct committeemen days before the election.”™

Powell, then an East St. Louis City Councilman, was indicted in March 2005 along with
four others on charges of “paying residents to vote in the Nov. 2 election to try to influence the
races for Supreme Court, County Board chairman and president.” Powell and three of the others
charged served as Democrat precinct committeemen. At the time, all five pleaded innocent to
the cl;g\zrges.zm Powell subsequently lost his bid for re-election to the City Councit in April
2005.

Among those convicted with Powell was Kelvin Ellis, the city’s Director of Regulatory
Affairs and a Democratic precinct committeeman.”” Ellis was already in jail at the time of his
indictment charged in January 2005 with plotting the murder of a witness to a federal vote fraud
investigation. According to the indictment, Elis plotted to kill a witness who told the FBI that

8 Double Fotes Taint Florida, Records Show, Roger Roy and Beth Kassab, ORLANDO SENTINEL, October 23,
2004

' Federal fury Convictr Five Peaple In Federal Fote Frawd Tria/, THE ASSOCIATED PRESS, June 29, 2005

20 Lour Plead Guilty To Fore-Suving, Beth Hundsdorfer, BELLEVILLE NEWS-DEMOCRAT, March 23, 2005

2 ES1, Party Chairman Is Indicted, Mike Fitzgerald and Beth Hundsdorfer, BELLEVILLE NEWS-DEMOCRAT,
March 24, 2005; Five Are Charged Hith Fecrion Fraud, Michael Shaw and Doug Moore, ST. LOUIS POST-
DISPATCH, March 24, 2005

22 powel! Loses Race For Council, Mike Fitzgerald, BELLEVILLE NEWS-DEMOCRAT, April 6, 2005

3 Five dre Charged With Election Frawd, Michael Shaw and Doug Moore, ST. LOUIS POST-DISPATCH, March
24, 2005

46

VerDate Oct 09 2002  09:26 Feb 13, 2008 Jkt 040581

PO 00000 Frm 00086 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.046



83

he had committed election fraud and other offenses.2® “{Wihen voters are paid for their votes,
our democracy is corrupted, and corrupted for ali,” said U.S. Attorney Ronald Tenpas after
announcing the indictments.*

6.5 Kentucky

(a)  Kentucky State Senator Indicted On Vote-Buying Charges

On May 5, 2005, Kentucky state Senator Johnny Ray Turner (D) was indicted on charges
of accepting illegal campaign contributions and buying votes in his 2000 primary election
campaign. Turner’s campaign treasurer and cousin, Loren Glenn Turner, and businessman Ross
Harris were also indicted for their participation in the scheme. According to the Louisville
Courver-Jowrnal, the indictments were the “latest in a broader federal investigation into
allegations of voting fraud in several Eastern Kentucky elections.” Loren Glenn Turner and
Ross Harris were convicted of similar charges in a separate case involving a 2002 judicial
electilt())gx in Pike County in September 2004. All three have claimed innocence in this latest
case.

The federal indictment alleged that the defendants conspired to funnel money from Ross
Harris to Johnny Ray Turner’s campaign through straw donors. In addition, the three allegedly
bought votes by delivering checks with the payee information left blank. While the defendants
claimed that the funds were for “vote hauling,” a legal activity in Kentucky, the U.S, Attorney
alleges that they never intended it for such lawful purposes.””’

U.S. Attorney Gregory Van Tatenhove stated that the point of the indictments was to
make sure that “the vast majority of votes that are cast honestly” are “not diluted” by illegal
actions.”™  Meanwhile, the Zewingron Herald Leader editorialized against the practice of paid
vote hauling. Noting that Turner paid “more than 650 people a total of about $34,000 to haul
votes” during his 2000 campaign, the Aerw/d Leader stated that while campaigns helping citizens
get to the J.)olls is good, “paid vote hauling all too often is no more than thinly disguised vote
buying.”20 A trial is slated to begin on July 25 for Johnny Ray Turner and Loren Glenn Turner,
while Ross Harris’ trial has been separated from the others due to his poor health '

3 Murder Plor Chargpe Stems From Foting Probe, Michael Shaw and Douglas Moore, ST. LOUIS POST-
DISPATCH, January 22, 2005

25 ESL Party Chairmarn ls indicred, Mike Fitzgerald and Beth Hundsdorfer, BELLEVILLE NEWS-DEMOCRAT,
March 24, 2005.

5 Semator, 2 Other Men Are Indicted, Elisabeth 1. Beardsley, THE [Louisville] COURIER-JOURNAL, May 6,
2005

207 /d

208 /d

2 fod Pote Hauling, Editorial, LEXINGTON HERALD LEADER, May 5, 2005

B0 Federal Vote-Fraud Trials 7o Be Separate, Lee Mueller, LEXINGTON HERALD LEADER, May 18, 2005
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6.6 Michigan

(a) ACORN Linked To Voter Registration Fraud In Michigan

In late September 2004, the Desrorr Free Fresyreported that campaign workers in several
Michigan counties were under investigation for submitting thousands of fraudulent voter
registrations to elections officials in the state. The fraud appeared to be an outgrowth of
“unprecedented” voter registration campaigns conducted in Michigan by third-party groups
aiming to influence the November election. The Aree Aress named two such groups as having
“submitted apparently-fraudulent applications,” Public Interest Research Group in Michigan
(PIRGIM) and ACORN/Project Vote.”"!

The voter registration fraud in Michigan included efforts to “register nonexistent people
or forging applications for already-registered voters” in Wayne, Qakland, Ingham and Eaton
counties, according to the report. Ingham County Clerk Mike Bryanton said some of the fraud
included “names taken out of the phone book and as many as eight people registered from a
single apartment address.” The voter registration drives “produced thousands of registration
applications from voters already on the rolls” in Detroit. State Elections Director Christopher
Thomas said the “irregularities were like nothing he had seen before.”” Thomas said that voter
registration fraud “undermines confidence in the system and burdens local elected officials.”
Officials from PIRGIM and ACORN/Project Vote “downplayed the issue™ of voter registration
fraud in the state, saying that there were a limited number of fraudulent registrations that were
generally the work of inexperienced workers. >

A Free Press editorial took on PIRGIM and ACORN/Project Vote, calling fraudulent
voter registrations “yet another blow™ to the election system. The paper wrote that voter
registration fraud puts the integrity of the entire system “at stake.” The Aree ress further noted
that the “last thing” election workers needed was “a flood of new voter applications of dubious
origin,” za}s3 they were already under pressure to get things exactly right after the Florida recount
debacle.

6.7 Minnesota

(a) ACORN Worker Caught With Hundreds Of Voter Registration Forms In
Trunk Of His Car

When police pulled a man over for running a stop sign at Minneapolis-St. Paul
International Airport in late September 2004, they made a startling discovery in his trunk: more
than 300 voter registration forms that had been filled out but never delivered to the Secretary of
State’s Office. The car’s driver, Joshua Reed of St. Louis Park, identified himself as a former
employee of ACORN’s voter registration drive in the Twin Cities.2*

2V Campaign Worters Suspected Gf Frand, Dawson Bell, DETROIT FREE PRESS, September 23, 2004
u2
¥ Pote Fraud: Phony Registrations Are Yet Another Blow 7o System, Editorial, DETROIT FREE PRESS,

September 27, 2004
2 Srash G Foter Cards FProbed, Patrick Sweeney, [St. Paul} PIONEER PRESS, October 8, 2004
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Minnesota law requires registration forms to be tumed in within ten days of being filled
out and signed, but the forms found in Reed’s car were weeks or months old. Police took the
forms to the Secretary of State’s office where workers photocopied them. Secretary of State
Mary Kiffmeyer asked metro-area county election officials to accept the photocopies as valid
registrations, which they did. However, a handful of voters were unable to have their
registrations processed as water damage caused some of the forms to be illegible. Since the
forms contained sensitive personal data, like signatures, driver’s license numbers and full dates
of birth, there was significant potential for identity theft. Reed reportedly told authorities he had
been fired from ACORN for making copies of the forms, though ACORN denied that
assertion.

Reed, who faced an unrelated felony drug case when he was pulied over in September,
pleaded guilty on December 4 to two felony counts and admitted to failing to promptly tum over
the voter registration forms and forging signatures on 18 other voter registration forms.
Hennepin County Attorney Amy Klobuchar said of the case, “It was very important for the
public integrity of our electoral system that somebody, if they do something like this, gets
charged, gets convicted and gets consequences.”™

6.8 Missouri

(a) ACORN Linked To Voter Registration Fraud In Missouri

In September 2003, St. Louis Election Board workers discovered more than 1,000
suspicious new voter registration forms among a batch of 5,000 submitted by ACORN. Keena
Carter, the election board’s deputy Democratic director, first became suspicious after discovering
a blatantly fraudulent form attempting to re-register her brother, Alderman Greg Carter (D-27th
Ward), under the name “Alderman Gregory” and listing his office address as his home. Election
Board workers called one of the names listed on the suspicious forms only to find that the name
listed on the form was that of a baby. Many of the bogus forms listed addresses in Iliinois and
elsewhere in Missouri outside of St. Louis. ACORN blamed most of the group’s fraudulent
registrations on four temporary workers that ACORN said it fired after the workers admitted
filling out forms with fake names, addresses and Social Security numbers. 2"

ACORN employees submitted fraudulent voter registration forms in Kansas City as well,
according to news reports. Andrew Ginsberg, ACORN’s head organizer in Kansas City,
admitted to firing “five or six employees” for submitting fraudulent registrations to election
officials, and turned their names over to police. These cases reportedly included ACORN
workers making up names as well as submitting duplicate registrations.?'®

M5 Syask Qf Voter Cards Probed, Patrick Sweeney, [St. Paul] PIONEER PRESS, October 8, 2004

B Afn Pleads Guily (n Voter Registration Scam, THE ASSOCIATED PRESS, December 7, 2004

2 Loter Regisoration Frawd Dogs Ciry, Jo Mannies, ST. LOUIS POST-DISPATCH, September 19, 2003
B8 Political Groups Using lacentives To Enconrage Voter Regivtrarion, David A. Lieb, THE ASSOCIATED
PRESS, June 27, 2004
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Less than a month before the November election, workers at the St. Louis County Board
of Election were still finding fraudulent registrations. KMOV News 4 reported in early October
that election officials were “trashing hundreds of faulty voter registrations, most of them
collected by voter drive groups like Pro-Vote and America Coming Together.” KMOV’s report
indicated that 10,000 new voter registration forms were submitted to the county elections office
in the days before the registration deadline and asked, “[C]an all of them be checked before
November 2772

(b) Operation Big Vote And Voter Registration Fraud In St Louis

In February 2005, a St. Louis jury convicted Nonaresa Montgomery, the head of
Operation Big Vote, of lying to a grand jury investigating thousands of fraudulent voter
registration forms turned in to the city elections board before the 2001 mayoral primary.
Montgomery’s perjury stemmed from her statement that she could not track the cards that she
turned into the board when in fact she could.”® Testimony in the case indicated that destroying
copies of the fraudulent forms was discussed at a meeting attended by Montgomery, St. Louis
Comptroller Darlene Green, assistant Democratic election board director Keena Carter and
longtime political activist Pearlie Evans.?!

Six Operation Big Vote volunteers pled guilty in December 2004 to dozens of election
law violations for filling out the fraudulent forms.* Prosecutors had alleged that Operation Big
Vote used names of dead people (including that of longtime Alderman Albert “Red” Villa, who
died in 1990), prepared multiple registration forms for the same person, filled out forms on
behalf of others with or without their permission and simply made up people to register.”?

(c) Fraudulent Voter Registration Activity In Missourj By America Coming

Together {ACT) And Missouri Pro-Vote

In June 2004, the St. Louis-based nonpartisan nonprofit Center for Ethics and the Free
Market reported that thousands of duplicative and fraudulent voter registration forms were filed
in the county by America Coming Together (ACT) and Missouri Pro-Vote. The Center found
that more than a quarter of the voter registration applications turned in to St. Louis officials by
these two groups were “deemed du4p]icalive,” and hundreds were rejected by election officials as
they came from ineligible voters.”

2

2004

2005

2005

2005

9 Invesigation Reveals Phony Registration Cards, Jamie Allman, KMOV Website, www.kmoy.com, October 7,
B0 frurys Finds Monigomery Guilyy I Vore Frawd Case, Robert Patrick, ST. LOUIS POST-DISPATCH, February 11,
B Darlene Green Testifies In City Fate Frand Triaf, Robert Patrick, ST. LOUIS POST-DISPATCH, February 10,
2 Jury Finds Morigomery Guily In Vore Frawd Case, Robert Patrick, ST. LOUIS POST-DISPATCH, February 11,
3 Bead Qf 2001 Voter-Registration Drive Convicted (f Peryury, THE ASSOCIATED PRESS, February 10, 2005

* The Center For Ethics And The Free Market, Zaping 7he Groundwork: A Study Qf Forer Registration In
Missours, www.centerforethics org, June 2004 (Exhibit S)
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(d) Corrupted Voter Rolis And Double-Voting In Missouri

In May 2004, Democrat State Auditor Clairc McCaskill released an audit finding that the
St. Louis Election Board’s voter files included dead people, felons and Illinois residents.
McCaskill’s audit found that “nearly 10 percent, or 24,000, of the city’s registered voters are
either dead, been convicted of a felony, registered in another jurisdiction or otherwise
questionable,”*

In September 2004, the Kznsas Ciry Star reported that more than 300 people may have
voted twice in the same election in Missouri in 2000 and 2002, though the number “could be
even higher.” The .S7zr found about 150 potential double-voters in St. Louis or St. Louis County,
60 in the Kansas City area and the rest spread around the state.”

6.9 Nevada

(a)  Yoter Registration Fraud In Nevada

Voter registration fraud “plagued Clark County” in 2004. After the fictional horror
movie character Freddy Krueger registered to vote in Clark County, top elections official Larry
Lomax began to sound the alarm bell about voter registration fraud in the Las Vegas area.
“We’ve never seen anything close to this,” Lomax told the Zas Fegas Review-Journal, His
office flagged several hundred suspicious voter registration forms and Lomax said he had a stack
of “obviously fraudulent” forms. Some of the fraudulent forms included the names of clearly
fictitious people, while others had names of illegal immigrants or names of registered voters with
party affiliations suspiciously switched.?

Lomax believed that it was money, and not necessarily partisan interest, that fueled much
of the voter registration fraud in the Las Vegas area, One voter registration worker reportedly
left his pay stub in a stack of forms, which showed him being paid by the form, not the hour, a
violation of state law. Another worker flaily told Lomax that he was being paid by the form.
More than 100 nonprofit groups requested voter registration forms from Lomax’s office, and
though he declined to say which ones submitted the fraudulent registrations, he did indicate they
were smaller, less well-known groups.®

(b)  Charges Of Partisan Voter Registration Fraud In Nevada

In October 2004, Sproul & Associates, a Republican National Committee vendor paid to
do voter registration work, came under intense scrutiny for its activity in Nevada. Eric Russell, a
former employee of the Sproul & Associates’ voter registration effort Voters QOutreach of

B tudr Critical Of City Election Board, THE ASSOCIATED PRESS, May 26, 2004

28 e Person, One Fote? Not Alwayps, Greg Reeves, THE KANSAS CITY STAR, September 5, 2004

2 Pote Fraud Allegations: Judge Denies Reguest, Adrienne Packer and JM. Kalil, LAS VEGAS REVIEW-
JOURNAL, October 16, 2004; Fake Foter Sipn-Lips ncreasing, Erin Neff and Brian Haynes, LAS VEGAS
REVIEW-JOURNAL, July 9, 2004; County Battling Vore Frand, Adrienne Packer, LAS VEGAS REVIEW-
JOURNAL, July 17, 2004

2 Coungy Bateling Fote Frauwd, Adrienne Packer, LAS VEGAS REVIEW-JOURNAL, July 17, 2004
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America, claimed to have witnessed his supervisors tearing up Democrat registration forms.
Russell, who admitted to being a disgruntled employee upset about not being paid for work he
claimed to have done, said he witnessed his supervisor shred eight to 10 Democratic registration
forms from prospective voters.

229

Sprou! & Associates denied Russell’s allegations. DNC Chairman Terry McAuliife cited
the Nevada allegations as evidence of the GOP’s “systematic efforts to disenfranchise voters all
over the country.” Republicans said Democrats were using “selective outrage” in seizing on the
Russell allegations and pointed to similar charges against Democrat-aligned voter registration
groups in Nevada. Republicans presented to the press three registration forms submitted by
Moving America Forward, a group linked to Democrat Gov. Bill Richardson of New Mexico
that listed addresses that do not exist or are empty lots. The NAACP was also contacted by
Clark County elections officials in regard to “problems with voter registration cards.

n230

On the basis of Russell’s allegations, the Nevada Democratic Party sued the state of
Nevada to reopen voter registration only in Clark County. A state court judge rejected the suit,
saying that Democrats’ thin evidence of registration forms actually being destroyed did not
Jjustify reopening the registration process.

In late October, Nevada Secretary of State Dean Heller announced that a state
investigation of Eric Russell’s allegations against Sproul & Associates found “no evidence of an
organized or concerted effort which would influence or impact the result of the elections in Clark
County based on these allegations.

35232

(©) Felons Registered To Vote In Nevada

In October 2004, the Chcago 7rvbune reported finding more than 700 felons illegally
registered to vote in Clark County. The ZFfune's list included people “serving time in prison,
those on parole, and those who have committed violent crimes and sex offenses,” all of whom
were banned from voting, according to state law. According to the local Board of Elections, the
county did not “have the staff” to check the felon registrant names.

2 Erecutive Dentes Foter Regisiration Forms Destrayed In Nevadi, Adam Goldman, THE ASSOCIATED PRESS,
October 13, 2004

B Registering Foters: Aad One, Take Away Two, Jo Becker and Thomas B. Edsall, THE WASHINGTON POST,
October 14, 2004; Pore Fraud Allegations. Judge Denies Reguest, Adrienne Packer and LM. Kalil, LAS VEGAS
REVIEW-JOURNAL, October 16, 2004; Exsenr O Fore Fraud in County Unknawn, Kirsten Searer, LAS VEGAS
SUN, July 21, 2004

B Mevadla Judge Declines To Reapen Foter Registration in Fegas Area, Ken Ritter, THE ASSOCIATED PRESS,
Qctober 15, 2004

22 Nevada Secretary Of State, “AHeged Vote Fraud Investigations Ongoing,” Press Release, October 28, 2004

B3 Felons Slyp Through The Ner Cf Forer Registration Rules, Michael Martinez and Geoff Dougherty, CHICAGO
TRIBUNE, October 31, 2004
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6.10 New Mexico

(a) Voter Registration Fraud In New Mexico

It was clear in August 2004 that New Mexico would have a significant problem with

voter registration fraud. That month, Bemalillo County Clerk Mary Herrera estimated that she
had some 3,000 registration forms with one problem or another making them invalid. “We have
a mess here. ... I'd rather say it now, so we have time to straighten it out,” Herrera said. The
problems included forms with faulty addresses, signatures and Social Security numbers.?

Many incidents of voter registration fraud were reported throughout the Summer and Fal

of 2004. The general surge in fraud complaints led focal U.S. Attorney David Iglesias to form a
special task force on vote fraud in September 20042

v Two Albuquerque Teenagers — Aged 13 And 15 —~ Were Registered To Vote. In

August 2004, Albuquerque resident Glen Stout received voter registration cards in the
mail for his 13-year-oid son and their 15-year-old neighbor across the street. Stout told
the buguergue Jowrnal that the registration card listed a Social Security number that
didn’t match his son’s, and the date of birth made him appear old enough to vote.*

Dead Man Registered To Vote In Albuquerque Area. Bernalillo County resident
Patricia Laven reportedly received a voter registration card for her father, who had passed
away two and a half years earlier.””’

Voter Registration Cards Listed False Addresses, Including Empty Lot, Shopping
Center And Parking Lot.”®

Just Before The Election, Bernalillo County Clerk Asked Prosecutors To Review
Two Dozen Suspicious Voter Registration Cards. As Election Day approached,
complaints of fraudulent registrations “rolled in,” with “people claiming that they’re
getting cards they didn’t request with incorrect names, Social Security numbers and
birthdates.”*”

One Voter “Registered — And Reregistered — Four Times In A 60-Day Period,
Although None Of His Key Information Had Changed.”*"’

“In One Instance, A Woman Registered In March With A Last Name Of Maestas-
Perea. In May, She Put Down Perea-Maestas.”>*!

B Clerk: Forer Forms 4 Mess, "Shea Andersen, ALBUQUERQUE TRIBUNE, August 17, 2004

B5 Lloction Wischie)” Under Seratiy, Dan McKay, ALBUQUERQUE JOURNAL, September 10, 2004
B Zoo Young 7o Fote, Dan McKay, ALBUQUERQUE JOURNAL, August 20, 2004

BT Dead Man Registered To Vore Again, KRQE Website, www.krge.com

¥ KRQE News 13 Report, August 16, 2004

B Clork Seeks Fote-Fraud Review, Dan McKay, ALBUQUERQUE JOURNAL, October 29, 2004

i‘" Probe frregularities fn Voter Registration, Editorial, ALBUQUERQUE JOURNAL, August 9, 2004
4 Y (/

53

VerDate Oct 09 2002  09:26 Feb 13, 2008 Jkt 040581

PO 00000 Frm 00093 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.053



90

(b) ACORN Linked To Voter Registration Fraud In New Mexico

According to Bernalillo County Clerk Mary Herrera and Sheriff Darren White, the
numerous voter registration groups active in New Mexico “couid be to blame” for the wave of
fraudulent registralions.uz ACORN was linked by press reports to much of the voter registration
fraud that occurred in New Mexico in the weeks and months feading up to the November
election.

v" ACORN Worker Registered 13-Year-Old To Vote, Father Joined Lawsuit Asking
Secretary Of State To Require IDs At Polls. An ACORN worker fraudulently
registered a 13-year-old to vote in Albuquerque, according to press reports. A copy of
the boy’s registration form reportedly indicated that a former ACORN employee turned
in the form to election officials. ACORN spokesman Matthew Henderson said the group
fired the worker in question in May “for what he called ‘dishonest practices’ unrelated to
voter registration forms.”**

The 13-year-old’s father, Glen Stout, joined a lawsuit to require first-time voters to show
IDs before casting their ballots. Stout said this incident underscored the need for 1D at
the polls, as someone may have voted in his son’s name.***

v ACORN Voter Registration Forms Found In Apartment During Drug Bust. About
a dozen voter registration forms were discovered during a search of an Albuquerque
apartment that was part of a drug investigation. The occupant of the apartment, who was
arrested on drug charges, reportedly tofd police that he obtained the forms while working
for ACORN.**

v" Woman Unable To Vote At Polis, Blamed ACORN Workers Who “Joked” When
She Said She Wanted To Register As Republican. Albuquerque resident Ingrid Bober
was reportedly unable to vote because pol] workers said she was not on list of registered
voters. Bober said she registered in February with ACORN, but she suspected her
registration was not turned in, as the ACORN worker “joked” about her being a
Repubtican.2*®

v" ACORN Worker Took The Fifth Amendment During Testimony On The Group’s
Handling Of Registration Forms.*’

M2 7oo Foung 7o Vore, Dan McKay, ALBUQUERQUE JOURNAL, August 20, 2004

 More Glare On Voter Sign-Ups, Shea Andersen, ALBUQUERQUE TRIBUNE, August 25, 2004

¥4 Dad of Foter Joins Suit To Reguire /Ds, Dan McKay, ALBUQUERQUE JOURNAL, August 25, 2004

¥ tfbuguerque Police Find Vorer Regisiration Forms At Albuguergue Aparoment, THE ASSOCIATED PRESS,
October 16, 2004

M6 Coungy 5 Larly-Polling Places ‘Slammed ' Witk Vorers, Calls, Dan McKay and Andy Lenderman,
ALBUQUERQUE JOURNAL, October 19, 2004

BT Fight Over Foter 1D Heats U, Andy Lenderman, ALBUQUERQUE JOURNAL, September 19, 2004
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(© Other Voter Registration And Election Fraud Issues In New Mexico

Other issues related to election fraud and questionable voter registration activities in New
Mexico included:

v" Man “Working For Governor Richardson” Reportedly Attempted To Collect
Woman’s Absentee Ballot. According to the 4#/Buguergue Jowrrnal, a woman said that a
man claiming to be “working for Governor Richardson” came to her door and tried to
collect her absentee ballot, an illegal practice in New Mexico. The director of
Richardson's political organization, Moving America Forward, said that the man did not
work for the governor, and that the group did not collect absentee ballots. 2

v Cotlege Student Said He Was Fired From Moving America Forward, The “527”
Group Affiliated With Governor Richardson, For Registering Too Many
Republicans. New Mexico State University student Joshua Pena toid the 4/bwguerque
Journal, “They said 1 was registering too many Republicans ... We (the group) were
pushing for the Democratic vote.” Moving America Forward’s director denied the
charge, saying “We would never, ever fire somebody because of that,"**

¥ Republican Voter Registration Forms Stolen From New Voters Project Office In
Albuquerque, According to i'ﬁex!ﬂacm/edi’reyf 100 to 200 mostly Republican forms
were stolen during the night of September 127

6.11 Ohio

(a) Charges That Exit Poll Results Exposed Republican Election Fraud &
Confirmed Democrat Victory On Election Day

Shortly after the election, theories began circulating on the Intemet about the gap
between the vote count and the results of the exit polls, which on Election Day showed Kerry
leading nationally and in key battleground states. Only a week after the election, University of
Pennsylvama professor Steven Freeman caused a stir on the Internet when he released a paper
raising the specter of election fraud based on this exit pol discrepancy.”®' By late November, the
Rev. Jesse Jackson was citing a “suspicious” gap between exit poll resufts and the vote count.?

In January 2005, Democrats used this claim as a key rationale for their challenge of the Ohio
election results in Congress. Democrat Rep. John Conyers’ Judiciary Committee staff report,
which formed the basis of the challenge, charged that “exit polls bolster claims of irregularities
and fraud” and “provide important evidence that something was amiss in the Ohio election.” 253
More recently, a study by the “left-leaning non-profit” U.S. Count Votes found that exit polls

2 onan Reports Baliot Ruse, Andy Lenderman, ALBUQUERQUE JOURNAL, October 23, 2004
M Fight Over Foter 7D Heats Up, Andy Lenderman, ALBUQUERQUE JOURNAL, September 19, 2004
0 Ac/wu/ /aepom Thefi OF Foter Forms, THE ASSOCIATED PRESS, September 23, 2004
on Numbers Stll Leave O ‘ons For Some, Larry Eichel, THE PHILADELPHIA INQUIRER, November

23, 2004

B fackson Rallies For Otio Vole Probe, Stephanie Zimmermann, CHICAGO SUN-TIMES, November 28, 2004
3 Preserving Democracy. What Went Wrong /n Okia, Report Of The House Judiciary Committee Democratic
Staff, January 5, 2005
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results showed “corruption of the official vote count occurred most freely in districts that were
overwhelmingly Bush strongholds.”*** Z#e #askingron Post reported that the U.S. Count Votes
study “clearly leaves the impression that the authors believe there was wholesale fraud in the
2004 presidential election,”*

Yet as these theories circulated around the Internet, a bipartisan consensus emerged that
the flaws in the exit polls did not support the conclusion that President Bush’s victory in Ohio
was the result of election fraud. In January 2005, the firms that performed the exit polls — Edison
Media Research and Mitofsky International — released a report stating that the exit polls’ flaws
were caused primarily by an oversampling of Kerry supporters, as Kerry voters were more likely
1o participate in the exit pol! interviews than Bush voters. The report cited the inexperience and
youth of its interviewers as another problem with their potl,”*®

Democrat polister Mark Blumenthal agreed that the faulty exit polls did not indicate
fraud in the 2004 election for President. He said that some of the studies on the Internet come
from people who “really want to find that the exit polls are evidence of some fraud.” As
Blumenthal told ABC’s “Nightline,”

“There is a bit of a statistical food fight here if you go on the Internet, between those who
really want to find that the exit polis are evidence of some fraud, and some of us who are
more skeptical. And what I’ve said before is T think it’s a lot of sound and fury
signifying not very much. Because — at the end of the day, Warren Mitofsky agrees, |
agree, everyone agrees that there was a small and probably significant error across the
whole counu'y,”25

Warren Mitofsky, considered the “father of the exit poll,” leads one of the firms that
produced the flawed exit poils in 2004.2%% Mitofsky criticized the Internet theories and the U.S.
Count Votes study, noting that polling is not its authors’ area of expertise. “The trouble is they
make their case very passionately and not very scholarly ... I don’t get the impression that any of
these people have conducted surveys on a large scale,” Mitofsky said. According to Mitofsky,
the theory that the exit poll results are some indication of fraud is “totally implausible.”**

In May 2005, the nonpartisan Election Science Institute (ESI) dealt another blow to the
exit poll fraud theory when it released a study confirming “polister Warren Mitofsky’s assertion
that the exit polls that put John Kerry ahead of George Bush in Ohijo on Election Day 2004 do
not necessarily indicate that there was fraud in the Ohio election.” The ESI study was presented
at the annual conference of the American Association of Public Opinion Research and conducted
by a research team led by Dr. Fritz Scheuren, president of the American Statistical Association

254 Analysis Of The 2004 FPresidential Etection Kuir Poll Discrepancies, U.S. Vote Counts, March 31, 2005, Updated
Avpril 12, 2005, Fote Frawd Theorists Balile Over Plawstbifizy, Terry M. Neal, THE WASHINGTON POST, April
24,2005

> Fove Frawd Theorists Batife Over Plausibilipy, Terry M. Neal, THE WASHINGTON POST, April 24, 2008

B A ion Gf Edison/ Miro/fiky ‘o System 2004, Edison Media Research and Mitofsky International,
January 19, 2005

iz; ABC's “Nightline,” January 19, 2005

2 Lote Frawd Theorisis Baitle Over Plawsibitipy, Terry M. Neal, THE WASHINGTON POST, April 24, 2005
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and Vice President for Statistics at NORC, a research institute based at the University of
Chicago. ESI “used more detailed information from the exit polls than previous studies.” Dr.
Scheuren confirmed Mitofsky’s finding, stating that “it looks more like Bush voters were
refusing to participate and less like systematic fraud.”*®

The liberal online newsmagazine Salon.com recently reported that a “consensus among

experienced pollsters” now favors Mitofsky’s view it was the overrepresentation of Kerry voters
in the exit polls — not election fraud — that caused them to differ from the official vote count.
Several key individuals “who once suspected that the exit polls pointed to election fraud, have
begun to change their minds.” Bruce O’Dell, one of the founders of U.S. Count Votes, “the
group that has been leading the charge to show that exit polls prove Kerry won,” now believes
“it’s impossible to say whether the exit polis suggest that Bush stole the election,” and calls
Mitofsky’s explanation of what went wrong “plausible.” Salon.com reported that one researcher
found a math error in U.S. Count Votes’ analysis that “basically stuck the final nail in the coffin
of any theories purporting to show that the exit polls proved the election was stolen.”!

Finally, the DNC Voting Rights Institute’s report on the election in Ohio, released on

June 22, 2005, rejected claims that widespread fraud cost Kerry the election in Ohio. The
DNC’s “statistical study of precinct-level data does not suggest the occurrence of widespread
fraud that systematically misallocated votes from Kerry to Bush.” The DNC’s experts found that
the similarity between the vote patterns for Kerry in 2004 and the Democrat gubematorial
candidate in 2002 was “strong evidence against the claim that widespread fraud systematicaily
misallocated votes from Kerry to Bush.”*%

Back in Ohio, editorial boards around the state panned the exit poll fraud theories. The

Afron Beacon Journa/ called them “frivolous,” saying that “early exit polls were inaccurate and
never intended as predictors of the final vote.”*® The Cleveland Pain Dealer opined that the
“die-hard band of zealots” pushing the exit poll fraud theory need to realize that “the only poll
that counts is the one conducted by ballot.” Even Conyers” hometown paper, the Derroir Free
Fress, accused him of “grasping at straws™ in an effort to overturn the election. The Free Press
suggested that if Conyers was truly interested in election reform he might turn his attention back
home to Detroit:

“If Conyers really wants to get to the bottom of problematic balloting, he ought to come
back home. Few places in America have as inept an election system as Detroit. Voters
stand in Jines that are needlessly long, show up to find balloting places closed, lose their
votes to incompetent election officials, and have no confidence that the other people
standing in line with them are really eligible to vote. Detroit would be fertile ground for
congressional investigators. Conyers should turn his attention homeward and leave the
media alone.™*

2005

*° Election Science Institute, Qo Exit Polls Mot a Smoking Gun* For Fraud, Study Savs, Press Release, May 14,

' N £riz, Farhad Manjoo, SALON.COM, June 15, 2005

2 Democracy At Risk: The 2004 Election In Ohio, Report Of The Democratic National Committee’s Voting Rights
Institute, June 22, 2005

% Do The Mark, Editorial, AKRON BEACON JOURNAL, December 5, 2004

4 Conyers Har Mo Right 7o Polling Data, Editorial, DETROIT FREE PRESS, December 27, 2004
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(b)  Yoter Registration Fraud In Ohio

A number of organizations seeking to influence the outcome of the presidential election
were very active in Ohio in 2004. Election authorities received almost one million new voter
registrations and a total of 5.7 million votes in Ohio were cast in the 2004 General Election, a
historic high for Ohio.®  This unprecedented voter participation should be celebrated.
However, not every organization involved in voter registrations efforts is to be commended. The
unfortunate fact is that Ohio election authorities experienced an unprecedented number of
fraudulent voter registrations and some organizations appear to have been engaged in efforts to
facilitate and pay for the submission of fraudulent voter registration forms.

This point was noted by Keith Cunningham, President of the Ohio Association of
Election Officials, when he testified about the election in Ohio before the House Administration
Committee in March 2005. During his testimony, Cunningham remarked that “disruptive” and
“distracting” political activists on the ground jn Ohio made it increasingly difficult for elections
officials to do their jobs.

Cunningham: “[Tthe November 2004 election was probably the single most difficult
thing T have ever tried to manage in my life. ... For instance, the card we send out to
voters that tell them where they’re registered, what your precinct is. 1 spent the better
part of an afternoon arguing with somebody that the type on that card was too small,
when it’s the same card we’ve been sending out for some time and it’s the default setting
on the printer. My belief is that not everyone in November 2004 was dealing in good
faith. And there were people on the ground and present in Ohio who ... were attempting
to create chaos and confusion in hopes that out of it could come something that could be
expioiled.”266

Part of the “chaos and confusion” referenced by Cunningham stemmed from the thousands of
fraudulent voter registrations submitted to elections officials in every corner of Ohio.

A state investigation of voter registration fraud in the Buckeye State in 2004 was one of
the “biggest of its kind in reeent years"’267 Perhaps as a result of registration fraud, it was
reported that according to the 2003 Census numbers, voter registration exceeded the number of
voting-age people in four Ohio counties: Franklin, Delaware, Fayette and Mercer.”*® Further, the
Cleveland A/ain Dealer reported that 27,000 voters were eligible to cast ballots in both Ohio and
Florida fast year.269

25 One Last Knock And A Plea: Voluneers Scratckh For Fares, Jack Torry, THE COLUMBUS DISPATCH,
October 31, 2004; Republicans Bear Democrats n Okio Ground Game, Sam Howe Verhovek and Elizabeth
Shogren, LOS ANGELES TIMES, November 4, 2004

2 Testimony Of Keith Cunningham At U.S. House C ittee On House Administration Hearing, Columbus, OH,
March 21, 2005

7 Voter Registration lnvestigation One Of Largest In Recent Fears, THE ASSOCIATED PRESS, September 23,
2004

8 gveures Don ¢ Add Up, Dennis J. Willard and Doug Oplinger, AKRON BEACON JOURNAL, October 2, 2004
2% Porers Double-Dijp i Okis, Fia, Scott Hiaasen, Dave Davis and Julie Carr Smyth, [Cleveland] PLAIN
DEALER, October 31, 2004
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{© NAACP, ACORN And Other Third-Party Groups Linked To Thousands Of
Fraudulent And Suspicious Voter Registrations In Ohio

NAACP National Voter Fund

v" NAACP National Voter Fund Worker Paid Crack Cocaine In Exchange For

Fraudulent Registrations. Perhaps the most outrageous example of voter registration
fraud occurred in Defiance County, where Chad Staton pled guiity to submitting
hundreds of fraudulent voter registration forms for the NAACP National Voter Fund in
exchange for crack cocaine. Mr. Staton filled out and submitted voter registration forms
in the name of cartoon characters, action figures, celebrities and other fictitious residents
of Lucas, Cuyahoga and other counties.

Elections officials throughout northern Ohio received registration forms from Mary
Poppins, Jeffrey Dahmer, George Foreman, Michael Jordan, Dick Tracy and a host of
other individuals. After an investigation of the matter, Defiance County Sheriff David
Westrick learned that Mr, Staton was responsible for completing some of these forms and
arrested him.

Mr. Staton provided a taped admission regarding these crimes, was indicted and
subsequently pled guilty. Mr. Staton admitted being paid for his efforts in crack cocaine
by an NAACP National Voter Fund employee, Georgianna Pitts. Ms. Pitts, a Toledo
native, was reported to be an employee of the NAACP and paid Mr. Staton with crack
cocaine for the falsified forms. Ms, Pitts died suddenly of a drug overdose before being
prosecuted. Sheriff Westrick was able to trace the falsified registration forms and learned
that they were submitted to the Cu;/ahoga County Board by NAACP Voter Protection
Project, located in Cleveland, Ohio.?"®

NAACPT National Voter Fund Registers Man Dead For Two Decades. In Lake
County, a man who had been dead for more than two decades was registered on a card
submitted by the NAACP.?”!

48 Forged Voter Registration Cards Submitted by NAACP. In Mahoning County, 48
voter registration cards were flagged as part of a group of cards submitted by the NAACP
in Cleveland. The registration cards were originally misfiled by the NAACP with the
Cuyahoga County Board of Elections which forwarded them to Mahoning County. Many
appeared to be in the same handwriting, and as the Board attempted to verify them, voters
repeatedly told the board that they did not sign new registration cards.””

NAACP National Voter Fund Investigated In Cleveland. County Board of Election
officials flagged 17 registration cards submitted by NAACP National Voter Fund state
director Thaddeus Jackson, which all bore signatures that looked alike. The Board of

0 See State 1. Stason, Defiance County Court Case No. 04-CR-09070, (Exhibit T); Aan Arrested After Foser Forms
Turned in For Mary Pogpins, Michae! Jordan, Ohlo Qfficials Say, THE ASSOCIATED PRESS, October 19, 2004
) Dead Man On Poter Rolls Sparks Inguiry, Michael Scott, [Cleveland] PLAIN DEALER, September 23, 2004

2 Suspicious Voler Cardy Are Piling Up, Lisa A. Abraham, AKRON BEACON JOURNAL, September 29, 2004
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Elections asked the Cuyahoga County Prosecutors Office to investigate the potential
forged signatures arising from a registration drive where volunteers were paid $2.00 per
signature collected. Most of these registrations contained fake addresses, fictitious names
and vulgarities.*”

ACORN - Association of Community Organizations for Reform Now

v ACORN Submits “Blatantly False” Voter Registration Cards In Franklin County.
In June 2004, ACORN fired two employees for filing false registration forms and forging
signatures. The two ACORN employees claimed to be registering voters in Franklin
County. Board of Election officials reviewed the forms and determined that the
registrations contained “blatantly false” information. Election officials referred the
matter to the Franklin County Sheriff’s Office for investigation. Registration cards
submitted by ACORN and its partner group, Project Vote, contained fake first names,
incorrect birth dates and Social Security numbers, forged voter signatures when
compared to information on file with the Franklin County Board of Elections.”™

v" ACORN Registrations Include Dead Person, 25 Addresses For The Same Man, And
Suspected Tervorist. In Franklin County, hundreds of cases of suspected election fraud
were reviewed. Among the applications reviewed were: One application signed in the
name of a man who passed away February 25; applications showing different addresses
for the same man; one registration purportedly from Nuradin Abdi, an illegal alien and
suspected terrorist charged with plotting to blow up a Columbus mall. The Franklin
County Prosecutor reviewed hundreds of cases of suspected election fraud in the days
leading up to the November 2004 Presidential election. Prosecutor Ron O’Brien stated
that, “what causes some of this to happen is that people are being paid to register new
voters.” Some of the suspected cases of fraud were submitted by the Columbus Urban
League, while others came from ACORN .

v" Similar Handwriting And False Addresses Found On ACORN Cards In Hamilton
County. In October 2004, the Hamiiton County Board of Elections requested that the
head organizer for ACORN appear before the Board to discuss fraudulent registrations
submitted by a paid ACORN staffer. The empioyee submitted approximately 19
registration cards for individuals who did not exist after Board of Election officials
noticed that the registration cards all had similar handwriting and false addresses. The
Hamilton County Sheriff’s Department could not find the individuals, and the Board of
Elections subpoenaed the individuals.*”®

v ACORN Turned In Hundreds Of Registration Cards Past Deadline. Other
improprieties by ACORN workers were investigated in Franklin County when ACORN

B Yoter Registration Drive Raives Some Questions, Mark Naymik, {Cleveland] PLAIN DEALER, March 18, 2004.
" Made-Lp Peaple, Robert Vitale, THE COLUMBUS DISPATCH, June 2, 2004; 7ivo Fired Over Bogus Forer
Registration Forms, Robert Vitale, THE COLUMBUS DISPATCH, June 3, 2004

23 Suspected Terrorist Registered To Fote ln Frankiin Coungy, WBNS-TV, www,10tv.com, Accessed October 23,
2004; Eection Fravd Cases Under Review, WBNS-TV, October 22, 2004

7 glieged 1 Forer Cards Scrutinized, Cindi Andrews, THE CINCINNAT! ENQUIRER, October 8, 2004;
Foting Organizer Discusses Fraud, Mark Hansel, CINCINNATI POST, October 16, 2004
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delivered 526 new voter registrations to the board of elections three days after the
Statl]t?l?’ deadline. ACORN explained that the registrations were found “in a mismarked
box.” 7

v" Warrant Issued For ACORN Employee Who Forged Signature On Voter
Registration Card. A Franklin County Grand Jury issued a warrant for a parolee
accused of forging a signature on a voter registration form on behalf of ACORN. Kevin
Dooley, a Columbus resident working for ACORN, was indicted on felony counts of
false election registration and submitting false election signatures.*”

v ACORN/Project Vote Employee Indicted In Lucas County. A Toledo woman
employed by Project Vote and paid $5 per registration card was charged with submitting
a fraudulent registration card to the Lucas County Board of Elections. The election board
received a registration card for a woman who was already registered with a different birth
date ;r;d signature. The woman advised authorities she had not filled out a registration
card.

ACT - America Coming Together

v 1,000 Registration Cards Investigated In Summit and Lake Counties. Election
officials in Lake and Summit Counties investigated irregularities in some 1,000 voter
registration forms and absentee ballot requests. In Lake County, one group attempted to
register a dead person. Other potentially fraudulent documents were referred to the Lake
County Sheriff’s Office by the Board of Elections. The investigation centered on
registra%égn efforts by the NAACP National Voter Fund and America Coming Together
(ACT).

v' Jive Turkey, Sr., Registers To Vote. The Cuyahoga County Board of Efections
received some 1,284 suspicious voter applications that were turned over to prosecutors to
investigate for potential fraud. Among those registered was a Jive Turkey, Sr., who
included an off-color middle name on the form. Most forms were submitted by America
Coming Together (ACT) and ACORN/Project Vote, X!

v ACT Accused Of Falsified Registration From Nursing Home Resident. In Lake
County, a woman in a nursing home was registered by ACT and purportedly signed the
card in a firm cursive signature. Upon investigation, it was learned that the registrant was
not able to sign her name, but used a shaky “X™ as her signature.?

¥ tlleged Fr Forer Cards Serutimizea, Cindi Andrews, THE CINCINNATI ENQUIRER, October 8, 2004
2 Warrant lisued For False Registration, THE ASSOCIATED PRESS, September 7, 2004

B Loter Aide Indicled In Fake Registration, TOLEDO BLADE, January 6, 2005

B0 1 000 Cases of Susprciour Voter Registrations, Steve Luttner and Michae! Scott, [Cleveland] PLAIN DEALER,
September 24, 2004; Possible Election Frawd is Frobed, John Arthur Hutchinson, LAKE COUNTY NEW
HERALD, September 22, 2004

' Fpwl Play, Scott Hiaasen, [Cleveland} PLAIN DEALER, October 22, 2004

22 Dead Man On Forer Rolls Sparks Inguiry, Michael Scott, [Cleveland] PLAIN DEALER, September 23, 2004
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v Trumbuli County Investigated Possible ACT Voter Registration Fraud. The
Trumbull County Board of Elections asked its county prosecutor to investigate possible
fraud on a registration card submitted by ACT. Upon investigation, the Board found that
the voter did not fill out a voter registration card, the address, birth date and telephone
number on the card were wrong and the signature was not his.?**

AFL-CIO

v" Forged Signatures, Duplicate Registrations, And Nonexistent Addresses Found On
Registrations Submitted By AFL-CIO. Over 50 registration cards submitted by the
Ghio AFL-CIO to the Summit County Board of Elections turned out to be illegitimate, as
some were for individuals who were already registered, and many appearcd to have the
same handwriting,”%

6.12 Pennsylvania

(a)  Third-Party Groups And Voter Registration In Pennsylvania

Given its status as a major battleground state in the 2004 election, Pennsylvania was a
key target for third-party groups seeking to influence the outcome of the presidential race last
year. The state was such a high priority that the George Soros-funded get-out-the-vote group
America Coming Together (ACT) actually had its start in Philadelphia in 2003. ACT waged an
aggressive voter identification and turnout campaign for the 2003 Philadelphia mayoral race that
became the model for its widely expanded national activities during the 2004 election, in which
ACT had a budget of $8.5 million for Pennsylvania alone.”®

As a result of this third-party investment, Pennsylvania’s voter rolls surged to almost
inexplicable dimensions. Philadelphia’s voter rofls nearly matched census estimates of the
voting-age population.”® In ali, the state’s voter rolls surged by 535,000 new voters.”¥’

B Elections Chig/ Fears Stheme, Lisa A. Abraham, AKRON BEACON JOURNAL, August 19, 2004

B Prosecutor 7o Probe Vote Fraud, Lisa A. Abraham, AKRON BEACON JOURNAL, August 25, 2004

5 Focusing On Face Time In Baitleground States, Thomas Fitzgerald, THE PHILADELPHIA INQUIRER, July
18,2004

B Lection-£ve Song: Republicans Charge Fraud, Democrats Intimidation, Mary Claire Dale, THE ASSOCIATED
PRESS, Qctober 26, 2004

B Foters: Newly Registered Pose New Variables, Matthew P, Blanchard and Alletta Emeno, THE
PHILADELPHIA INQUIRER, October 31, 2004
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(b) Suspicious Voter Registrations And Ilegal Polling Places In Pennsylvania

In September 2004, the Pennsylvania Republican Party sent a letter to 130,000 newly
registered voters in Philadelphia urging them to vote Republican. However, about 10,000 of
these cards came back as returned mail as the address did not exist and/or no one by the voter’s
name lived at the address on the envelope. Republicans soon discovered that many of the
addresses listed for new registrants were in fact vacant lots and boarded-up buildings. In one
sample of 100 registrants, 15 tumed out to be dead ™ At least some of
these fauity registrations may have come from voter registration drives,
as some Pennsylvania residents complained that ACORN was
deliberately putting inaccurate information on their registration
forms.**

The location of polling places in Philadelphia also became an
issue as Election Day 2004 approached. In October, Republican ward
leaders challenged the location of 63 polling places, which included
focal bars, unsafe abandoned buildings, a private home decorated with a
Kerry sign in the window (pictured at left) and a district office of
Democrat state Sen. Vincent Fumo. Of the 63 locations chailenged by
Republicans, 43 were inaccessible to the handicapped and 17 were in
businesses or homes where voters could be intimidated, according to the request.”® About 900
polling places in Philadelphia’s 1,681 precincts were in private buildings.®’ Some Democrats
charged that Republicans were attempting to “suppress” the minority and low-income vote by
questioning the location of polling places, even though some of the ward ieaders challenging the
polling locations were African Americans.””  Philadelphia’s city commissioners eventually
refused the request 1o move the polling locations, saying the petitions were turned in too late to
be considered. >

(c) Iliegal Felon Voting In Pennsylvania

There is evidence that some third-party groups such as MoveOn.org and America
Coming Together (ACT) illegally distributed and collected absentee ballots from prison inmates
in at least one Philadelphia prison. In October 2004, CBS 3 reported that Rep. Curt Weldon (R-
PA) confronted college students walking out of the Curran-Fromhold Prison in Northeast
Philadelphia with absentee ballots collected from inmates. CBS 3 noted that “it is illegal in
Pennsylvania for a third party to distribute or collect absentee ballots.” The news report asserted

5 Both Parties Complain O Fote Fraud, Tom Infield, THE PHILADELPHIA INQUIRER, October 25, 2004
B Pote Fraud Suspected in Registration Deluge, Sharon Spohn, THE MERCURY, October 8, 2004

M 4 Tally G Election Semr-Dirgy Tricks, William Bunch, PHILADELPHIA DAILY NEWS, October 19, 2004,
GOP Fuils In Efort 7o Move Folfs, Cheis Brennan, PHILADELPHIA DAILY NEWS, October 18, 2004

B tmericans Fore Among Kegs, Caskets, Home-Cooking, Mary Claire Date, THE ASSOCIATED PRESS,
December 4, 2003

2 COP Fails It Effors To Move Polls, Chris Brennan, PHILADELPHIA DAILY NEWS, October 18, 2004

P GOP Bid For Poll Sty Rejected, Michael Currie Schaffer, THE PHILADELPHIA INQUIRER, October 21,
2004
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that no one was checking to see if these inmates were serving time for felonies, as anyone in
prison on a felony conviction is not permitted to vote.

(d) YVote-Buying In Philadelphia

Recently Busimess Heek reported that a Deputy City Commissioner requested that the
District Attorney’s office investigate a scheme to trade cheese for votes. Flyers were distributed
on primary election day — May 17 — promising free cheese to voters who cast ballots for
particular candidates. The woman who wrote the flyers, Hill Creek tenant council President
Gerri Robinson, doesn’t think she did anything wrong. “The people around here, you can’t get
them to come out and do nothing unless you're giving them something,” she says. Besides, she
adds, the flyers worked: The two cases of cottage cheese were gone by day’s end.*

6.13 Virginia

(a) Nader Campaign Staffer Guilty Of Elcction Fraud

On June 28, 2005, James Polk, Virginia state coordinator for Ralph Nader’s 2004
presidential campaign, pleaded guilty to felony election fraud. Polk admitted to signing
candidate petitions before a notary that he did not personally circulate, a violation of state faw.
According to court documents, Polk illegally signed the petitions just days before the August
2004 deadline for Nader to get on the Virginia presidential ballot. Polk was sentenced to 30 days
in prison, fined $2,500 and must avoid political activity ten years.?%

In court, Polk apologized for his actions, “saying he had spent much of his career in
politics trying to get people to trust the election system and to believe that their vote counted for
something.” Polk told the judge before sentencin%, “Now people will doubt even more that their
vote matters. For that, I am very much ashamed.” &

6.14 Washington

(a) Vote Fraud And Irregularities In Washington

After losing both the original count and a subsequent machine recount to Republican
Dino Rossi, Democrat Christine Gregoire won a hand recount and was certified as winner of the
2004 Washington gubernatorial election by 129 votes out of more than 2.8 million cast.?*® The
ensuing litigation to determine the actual result of the election uncovered clear evidence of vote
fraud and irregularities that cast serious doubt upon the validity of a number of votes far

4 Lawmaker Threatens Political Lawsurt, KYW CBS 3, http//kyw.com, October 29, 2004; Fhose Vore Fraud?,
Editorial, THE NEW YORK POST, February 27, 2005

2% Cheesy Hay 7o Lure Foters, Eamon Javers, BUSINESS WEEK, August 1, 2005

8 Svate Leader Of Nuder s Campaign Pleads Guilty, Jon Frank, THE [Norfolk] VIRGINIAN-PILOT, June 29,
200

257 /Sa/

8 Washington Governor s Election Certified, Showing Democral Win, David Ammons, THE ASSOCIATED
PRESS, December 30, 2005
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exceeding Gregoire’s margin of victory. IHlegal votes and election irregularities may have
determined the winner of the 2004 gubernatorial race in the state of Washington.

In the months leading up to the election contest trial brought by Rossi, election
management problems in Washington continued to come to light. In March, 95 uncounted
absentee ballots were found in King Count{’s election warehouse,”> Pierce County officials
found another 64 such uncounted absentees.” King County Elections Director Dean Logan said
under oath that he couldn’t be sure if the election results were accurate within 129 votes —
Gregoire’s margin of victory:

““The question is, do you know whether the returns in King County were accurate within
129 votes?” GOP attorney Rob Maguire asked Logan on page 225 of the 476-page
deposition transcript, released Monday night by Rossi’s office. ‘No, I do not,” Logan
replied.”"!

The debate in Washington after the November election and recounts was not about
whether illegal votes were cast on Election Day. Both sides agreed that they were, as Democrats
and Republicans submitted competing lists of hundreds of illegal felon voters.*™ The debate
instead centered on whether an equitable method of determining if such illegal votes adversely
affected one candidate over the other existed, and if so, whether a new election was in order.

In his June 6 decision to uphold Gregoire’s election as governor, Chelan County Superior

Court Judge John Bridges recognized that more than 1,000 iliegal and fraudulent votes were cast
in an election decided by a mere 133 votes (the judge deducted four felon votes from Rossi’s
total). Judge Bridges found the following illegal and fraudulent votes in the 2004 Washington
gubematorial race:

¥ Atotal of 1,678 illegal votes cast in the 2004 general election.

¥" 1,401 votes cast by felons whose voting rights had not been restored.

¥" 19 votes cast by deceased voters.

¥" 6 votes cast by people voting more than once.

¥" 252 votes cast in King and Pierce counties for which “there could not be found a
registered voter through crediting.”%

While Judge Bridges’ decision recognized the presence of large-scale illegal and
fraudulent voting in the November clection, he rejected the method by which Rossi’s expert

3 tigher-Cp Linked To Flowed Reporr, Keith Ervin, THE SEATTLE TIMES, May 21, 2005

O Prosecutors To Chatlenge /70 Forers, Keith Ervin, THE SEATTLE TIMES, April 29, 2005

O King Coungy Election Director Answers Questions Under Oath, Rebecca Cook, THE ASSOCIATED PRESS,
April 25,2005

sif Dems Flag 743 Fotes They Say Felons Cast, David Postman, THE SEATTLE TIMES, May 7, 2005

s Transcript Of Decision By Chelan County Superior Court Judge John Bridges, June 6, 2005
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witnesses proposed to account for the illegal votes. Judge Bridges further ruled that the
“judiciary should exercise restraint in interfering with the elective process,” and that “unless an
election is clearly invalid, when the people have spoken their verdict should not be disturbed by
the courts.” Thus Bridges upheld the election not because there was no significant illegal and
fraudulent voting, but because he did not believe it was the judiciary’s role to overturn the
election, given the evidence before him.

304

6.15 West Virginia

(a) Five Indicted On Vote-Buying Charges In West Virginia

In May 2005, five Lincoin County, West Virginia, Democrats were indicted by a federal

grand jury on charges of participating in a conspiracy to buy votes dating back to 1990. The
indictment charges that the five conspired to buy votes in elections held in 1990, 1992, 1994,
1996, 1998, 2000, 2002 and 2004 “for the purpose of selecting and electing candidates for the
United States House of Representatives and in some instances, for the presidency and vice-
presidency of the United States.”™” Those indicted include Lincoln County Circuit Clerk Greg
Stowers, Wandell “Rocky™ Adkins, Clifford Odeli “Groundhog™ Vance, Toney “Zeke” Dingess
and Je;g;de Adkins.*® Al five pleaded not guilty to the charges and a trial is set for August 15,
2005.

The indictment alleges that voters were paid in liquor and cash, typically $20 per vote,
and handed slates listing the preferred candidates.
roads for supporters and fixed traffic tickets as part of the conspiracy, the indictment says.
Lawyers for the defendants have argued that investigators intimidated local residents and
violated their political rights by videotaping voters at polling places, dispatching undercover
informants with hidden cameras and microphones to ask questions and, in one case, following
voters home and questioning them about vote-buying. Assistant U.S. Attorney Karen George
argued that surveillance “conducted by investigators was successful enough that the defendants
were unaware of it until it became evidence in the pending case.”*'®

3% The five defendants also laid gravel on

309

304 /ﬂ’

35 £ incoln Crreut Clerd Accused Qf Vore Buying, Jennifer Bundy, THE ASSOCIATED PRESS, May 5, 2005

3% Efection Frawd Charges Seem Like Old News In Lincoln County, Lawtence Messina, THE ASSOCIATED
PRESS, May 10, 2005

T W Vi, Coungy, Fore-Buying lndiciments Turn Few Heads, Lawrence Messina, THE ASSOCIATED PRESS,
June 20, 2005; Morons Sked Light On Vote Frawd Probe, Tom Searls, CHARLESTON GAZETTE, June 24, 2005
% Kection Fraud Charges Seem Like Old News fn Lincoln Coungy, Lawrence Messina, THE ASSOCIATED
PRESS, May 10, 2005; #fotions Shed Light On Fore Frawud Frobe, Tom Searls, CHARLESTON GAZETTE, June
24,2005

" Morions Shed Light On Fore Fraud Probe, Tom Searls, CHARLESTON GAZETTE, June 24, 2005

30 Men decused G Elecrion Fraud Fant Evidence, Charges Lismissed, Lawrence Messina, THE ASSOCIATED
PRESS, June 23 ,2005
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The recent vote-buying case in Lincoln County is an offshoot of a 2004 federal election
fraud probe in neighboring Logan County that resulted in several convictions. A dozen people
have been charged overall and five pleaded guilty.m Those pleading guilty included:

v" Former Logan County Police Chief Alvin R. “Chipper” Porter pleaded guilty to buying
votes for a slate of Democratic candidates during the county’s May 2002 primary
election. Porter was sentenced to thret years probation, fined $1,000 and ordered to give
“monthly speeches about his experience with political corruption to ei§hth grade civics
classes, parent-teacher organizations and other groups™ for three years.*!

¥" Former Logan County Sheriff Johnny “Big John” Mendez plcaded guilty to conspiring to
buy votes during the 2002 and 2004 primaries. Mendez was sentenced to a year of home
confincment and five years probation,’?

¥" Millionaire Charleston lawyer Mark O. Hrutkay pleaded guilty to mail fraud for failing to
report $10,000 in cash he gave Mendez to buy support for his wife’s campaign for the
state House of Delegates. Mendez admitted paying residents $10 to $100 for their vote.
Hrutkay was sentenced to a year in prison and fined $20,000.°"

v" Former Logan County Veterans Of Foreign Wars post President and Commander Ernest
J. Stapleton pleaded guiity to mail fraud for taking $35,000 in VFW money and using
some of it to make political contributions. Stapleton was sentenced to five years
probation, the first ten months of which on home confinement, fined $10,000 and ordered
to pay $35,000 in restitution to the VEW post.>"®

¥" Lincoln County resident Jojena Adkins was sentenced to a year in prison for lying to a
federal grand jury investigating vote-buying in southern West Virginia.

A recent Charleston Gazerte editorial called the crackdown on vote fraud “good for West
Virginia.” “Hard-up rural counties need clean local government. They can’t conquer their
economic obstacles if local politicos care only about grabbing petty power and putting factional
flunkies into public jobs,” the Gazerre opined.”"’

am Agents Secrelly Filned, Recorded Efection Activities, Lawrence Messina, THE ASSOCIATED PRESS, June 1,
2005; £tecrion Fraud Frobe Fuels Partisan Rancor, Lawrence Messina, THE ASSOCIATED PRESS, May 15,
2005

w Logan Lawyer Pleads Guilty 7o Marl Fraud Charge, Jennifer Bundy, THE ASSOCIATED PRESS, January 7,
2008; £rv-Police Chief Gets Lesson /n Civies, Toby Coleman, CHARLESTON GAZETTE, February 16, 2005

¥ Logan Lawper Fleads Guilty T Mar! Fraud Charge, Jennifer Bundy, THE ASSOCIATED PRESS, January 7,
2005; Ex-Sher)f Given Home Confinement, Probation For Vore Suping, Allison Barker, THE ASSOCIATED
PRESS, January 21, 2005

N Lagan Lawyer Gets Fear In Prison, Toby Coleman, CHARLESTON GAZETTE, April 5, 2005

NS Lormer FEW Post Leader Se 7o Home Ci Jennifer Bundy, THE ASSOCIATED PRESS,
January 14, 2005

N oman Gets One-Year Sentence i Fote Fraud. /nvestigarion, THE ASSOCIATED PRESS, January 27, 2005
N Potiticos Courthouse Machines, Editorial, CHARLESTON GAZETTE, May 9, 2005
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6.16 Wisconsin

(a) Yote Fraud And Illegal Voting In Wisconsin

Shortly after the November 2 vote in which John Kerry carried Wisconsin’s 10 electoral
votes by 11,384 votes, the Ai/wantee Journal Senrine/began an investigation into vote fraud and
irregularities in the city. The Jowrna/ Sensine/ soon revealed that thousands more ballots were
cast than people identified as voting and thousands of ballots were cast from invalid addresses
around the city. In late January, the U.S. Attorney and Milwaukee County D.A. responded to the
paper’s reports by announcing a joint investigation of vote fraud in the city‘318

In the months since, the Jowal/ Senine!

uncovered thousands of fraudulent and suspicious ﬁ @ [@X @
votes cast in Wisconsin on Election Day 2004. The ' b5

paper revealed that at least 278 felons cast illegal PR s o .
baliots in the November election. However, the actual s 2308
number of illegal fefon voters was “likely far higher” * e ot o e S essen s
than that, as the paper was able to review information ot st o, e s e, v s Bes

on felons against only about 38 percent of the 2.98 fremein e
million people who voted on November 2. The e,
Journal Sentine/ further revealed that 7,000 more
ballots were cast than people later recorded as voting,
and 1,200 votes were cast from invalid addresses,
three-quarters of which came from voters who
registered on Election Day. The paper also found
1,300 same-day registration cards that could not be
processed for reasons ranging from missing addresses

and names to addresses listed outside the city. *'° - hants

Exacerbating the problems with illepal and suspicious votes, the city of Milwaukee, in
violation of Wisconsin law, failed to submit key materials to the County Elections Board for
certification on Election Day (e.g., copies of voter logbooks, voting machine tapes with vote
totals and election-day incident logs.). Thus, discrepancies between the number of ballots cast
and the count of voters went undiscovered until long after the election results were finalized.
Also violating Wisconsin law, the Milwaukee County Elections Board improperly certified the
election results without any double-checking of the totals by the city or county panels.*°

On May 10, the joint task force on election fraud led by U.S. Attorney Steven Biskupic, a
Republican appointee, and Milwaukee County D.A. Michael McCann, a Democrat, reported

38 Police, FB! Join lnvestigation Into Possible Election Fraud, Greg 1. Borowski, MILWAUKEE JOURNAL
SENTINEL, January 27, 2005

N Review Indicates 278 Felons Cast Ballots Mllegally /n Stare, Greg 3. Borowski and Mark Maley, MILWAUKEE
JOURNAL SENTINEL, April 1, 2005; Spwe Sites Show Huge Vore Gaps, Greg ], Borowski, MILWAUKEE
JOURNAL SENTINEL, February 2, 2005

30 Now. 2 Fore Not Properly Pergfied, Greg 1. Borowski, MILWAUKEE JOURNAL SENTINEL, Mareh 25, 2005
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finding “clear evidence of fraud in the Nov. 2 election in Milwaukee.”** The task force's

preliminary findings mirrored many of the Journal/ Sentine/s revelations, including double-
voting, felon voting and large gaps between the number of ballots cast and people identified as
voting.

Key findings of the election fraud task force included:

v" More than 100 instances of double-voting, including people voting twice, voting under
fictitious names and addresses and voting in names of dead people.

v" More than 200 felons casting illegal ballots.
v" Approximately 65 fake names registered to vote by paid voter registration workers.

v The number of votes cast in Mitwaukee “far exceeds the total number of recorded
voters.” At least 4,609 more votes were cast than people identified as voting and
“multiple wards had discrepancies in excess of 100 votes,” a phenomenon the task force
continues to inve:stigate.j22

While the joint task force report indicated that the investigation of vote fraud in
Wisconsin was “far from complete,” evidence of fraud and irregularitics uncovered by both Jaw
enforcement and the Jowrnal/ Sensine/ made election reform one of the top issues in state
politics.’® Particularly controversial has been a proposal to require photo ID at the polls.

According to the Jownal Sentinel, at least some of the vote fraud uncovered by its
reporters and law enforcement may have been prevented had a photo 1D requirement been in
place on November 2. As the paper reported:

“A photo ID requirement might have caught some of the problems highlighted in
Tuesday’s preliminary report. It notes cases of people voting in the name of a dead
person or as someone else. Investigators located some people listed as voting who said
they did not vote, In other cases, according to Tuesday’s report, people ‘registered and
voted with identities and addresses that cannot in any way be linked to a real person.”™2

The state Assembly and Senate passed a photo ID requirement with bipartisan majorities
this past Spring.’® The bill was vetoed by Governor Jim Doyle, and the state Assembly failed to
get the necessary two-thirds majority for an override,’% Doyle, who vetoed a similar measure in
2003, said the requirement would have “disenfranchised” senior citizens whao don’t have driver’s

2 faguiry Finds Evidence QY Fraud In Elecrion, Greg J. Borowski, MILW AUKEE JOURNAL SENTINEL, May
11,2005
P2 prcliminary Findings Of Jornt 7ask Force bvestipaning Possible Elecrion Frand, May 10, 2005 (Exhibit U).
123

4

B Sngurry Finds Evidence Qf Fraud In Election, Greg J. Borowski, MILWAUKEE JOURNAL SENTINEL, May
11, 2005

% dnsembly Approves Reguiring Ficiwre {05 A¢ The Polls, IR, Ross, THE ASSOCIATED PRESS, February 24,
2008; Senate Approves Poter LD Aleasure, Steven Walters, MILWAUKEE JOURNAL SENTINEL, April 14, 2005
2 N LD Needled A1 Polls Anytime Soon, Stacy Forster, MILWAUKEE JOURNAL SENTINEL, May 4, 2005
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licenses and otherwise made Wisconsin’s voting laws too strict.’®’  As passed, the bill would
have provided “free IDs for those who couldn’t afford them™ and allowed “people in nursing
homes and hospitals to do without the ID if someone witnesses their votes, %

(b) ACORN/Project Vote Workers Charged With Election Fraud In Wisconsin

To date, four ACORN/Project Vote workers have been charged with felony election
fraud in Wisconsin. The A#/waudee Jowrnal Sentine/ noted that these incidents underscored
“how easy it is for an unscrupulous person to get a fake name on the rolis.” Further, the
newspaper noted that the sheer volume of cards — ACORN/Project Vote turned in some 40,000
voter registrations in Milwaukee County alone — meant that “they get little scrutiny from
officials.”*?

In May 2005, Milwaukee ACORN/Project Vote workers Urelene Lilly and Marcus L.
Lewis were charged with five felonies apiece for filling out multiple voter-registration cards
using fictitious information. According to the Jowna/ Senrine/, Lilly was addicted to crack
cocaine at the time the voter registration fraud occurred. Lilly reportedly submitted
approximately 75 fraudulent voter registration forms to election officials, taking names from the
phone book, using made-up birth dates and Social Security numbers, and having her i5-year-old
daughter sign each card. Lewis was reportedly fired by ACORN/Project Vote for submitting a
registration form for a dead man, but admitted to submitting duplicate registrations on
“numerous™ occasions prior to being fired. Lilly and Lewis were charged with felony counts of
forgery, election fraud and misconduct in public office, since they were sworn in as “deputy
voter registrars” for the registration drive, ¥

In October 2004, less than a week before Election Day, ACORN/Project Vote workers
Darnien Jones and Robert Marquise Blakely were charged with felony election fraud for
falsifying voter registration forms in Racine and Kenosha. Jones, a Green Party candidate for
state Assembly who led the ACORN/Project Vote voter registration drive in Racine and
Kenosha, was reportedly fired by the group in September after irregularities were discovered at
the Racine city clerk’s office. Jones and Blakely were reportedly charged with four counts of
felony election fraud apiece, as well as five misdemeanor counts of misconduct in public office,
due to their status as “deputy registrars” in Racine.**!

Also in late October, the Jowrnal Sertine/ reported that two men deputized by the city of
Milwaukee to register voters for ACORN/Project Vote were felons stifl serving probation and
were not eligible to register people to vote. The report indicated that Milwaukee resident Tonsie
L. Wilson was deputized by the city only six days after being convicted of felony burglary and

R Dayfe Feroes School Choice, Vorer £D £ills, Steven Walters and Patrick Marley, MILWAUKEE JOURNAL
SENTINEL, April 30, 2005

2 No /D Needed A1 Polls Anyrime Soon, Stacy Forster, MILWAUKEE JOURNAL SENTINEL, May 4, 2005
32 g Mew Pusk 7o Repair Elections, Greg J. Borowski, MILWAUKEE JOURNAL SENTINEL, May 15, 2005
4 New Push To Repair Elections, Greg 1. Borowski, MILWAUKEE JOURNAL SENTINEL, May 15, 2005;
Arrest Farrants lsswed in Alleged Fore Frawd Case, Derrick Nunnally and Greg J. Borowski, MILWAUKEE
JOURNAL SENTINEL, May 12, 2005

W Racine, Kenosha Vorer Application Fraud Atleged, Tom Kertscher, MILWAUKEE JOURNAL SENTINEL,
October 29, 2004
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sentenced to 2 % years of probation. Wilson was also reportedly convicted of “misdemeanor
disorderly conduct and misdemeanor violation of a domestic abuse order” on the same day.
Milwaukee resident Corethious Taylor was reportedly deputized by the city in August 2004,
despite having been convicted of felony drug charges in June 2003 and sentenced to 2 %; years of
probation.332

) Charges Filed For Illegal Voting In Wisconsin

To date, federal prosecutors have charged five Wisconsin residents with illegal voting in
the November 2 election. Two people have been charged with illegally voting while on felony
parole or probation, while three others were charged with voting multiple times on Election Day.

On June 23, the Aibvankee Journa! Sentine/ reported that a man on parole and a woman
on probation cast ballots on Election Day, “even though state law forbids felons under state
supervision from voting.” According to the ctiminal complaint, Mito Ocasio, who was on parole
for a felony conviction of discharging a fircarm from a vehicle, admitted to voting. He said he
did not read the rules of his supervision carefully enough and did not realize he was unable to
vote. Kimberly E. Prude, who was on probation for a Waukesha County forgery conviction and
has a string of other felony convictions, was actually working as an election inspector, “even
though such workers are required to be qualified to vote, the complaint states.” According to the
complaint, an unidentified woman told Prude “not to worry about jt because felons vote ‘all the
time.””

The Jurnal Sentinel also reported in late June 2003 that three Wisconsin residents have
been charged with double voting. According to the paper, Entique Sanders “cast two ballots,
registering — and voting — once with his driver’s license then repeating the process using his
Social Security card as identification, according to a eriminal complaint.”*** A pair of cousins —
Theresa J. Byas and Brian L. Davis — were also charged. The Jowrra/ Sentine/reported that they
“each filled out on-site registration cards and cast baflots at two separate polling places in the
same voting district on election day, the complaints say, adding that both show up in the poil
records for the Phillis Wheatle?r_ School on N. 20th St. and the Frances Starms Discovery
Learning Center on N. 25th St.*3*

(d}  Vote-Buying In Milwaukee

Like some other cities, Milwaukee has a history of illegal vote-buying. On Election Day
2000, Democrat workers in Milwaukee gave homeless men packs of cigarettes in exchange for
absentee votes. A television station captured the Democrat workers in the act of giving packs of
cigarettes to homeless men at City Hall in Milwaukee.”®® One of the individuals involved,
wealthy New York socialite and major Democrat donor Connie Miistein, originally toid reporters

3 Celons Served As Election Deputies, Tom Kertscher, MILW AUKEE JOURNAL SENTINEL, October 23, 2004
3 Federal Charges Filed Agamse Three Fosers, Derrick Nunnally, MILWAUKEE JOURNAL SENTINEL, June

356 Lt To Boost Absentee Vore Raises Questions, Jamaal Abdul-Alim, MILW AUKEE JOURNAL SENTINEL,
November 5, 2000
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that she was helping homeless men vote at the behest of the Gore campaigm337 Milstein later
backed away from that statement, saying she regretted her actions and “acted alone” in
Milwaukee without the help or direction of Democrat or Gore campaign staffers.’”® In May
2001, Milstein agreed not to contest a civil complaint charging her with 10 violations of state
election law and paid a $5,000 fine.**

In 2002, Democrat Wisconsin Governor Jim Doyle’s campaign held a bingo party at a
home for the mentally ill and reportedly used quarters as bingo prizes and kringle and soft drinks
to induce residents of the facility to cast absentee ballots.’*® Wisconsin state law forbids
candidates and parties from providing anything worth more than $1 to lure someone to vote.
While no charges were filed in the case, it was revealed that at least two votes were cast at the
bingo and kringle pany}“

7 Cigarertes Cave Involves /5 T 25, MILW AUKEE JOURNAL SENTINEL, November 14, 2000; Skerzf Blames
Chiel s Palicy For Prisaners ’ Fscape, Cary Spivak and Dan Bice, MILWAUKEE JOURNAL SENTINEL,
November 15, 2000

B8 tucentive To Voters Questioned, Jamaal Abdul-Alim, MILWAUKEE JOURNAL SENTINEL, November 6, 2000
3 55,000 Senles Election Case, David Doege, MILW AUKEE JOURNAL SENTINEL, May 3, 2001

40 Bingo Game Spurs Prode Gf Dayle s Campaign, Steve Schultze and Nahal Toosi, MILWAUKEE JOURNAL
SENTINEL, October 24, 2002

S Mo Charges To Be Fited Over Bingo Pargy, STEVE SCHULTZE, MILW AUKEE JOURNAL SENTINEL,
November 2, 2002; 47 Leasr 2 Voles Cast At Bingo Event in Kenoska, TV Starion Says, MILWAUKEE JOURNAL
SENTINEL, October 29, 2002
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Kerry-Edwards/DNC “Colorado Election Day Manual: A Detailed Guide To Voting In
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June 29, 2005
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Florida

Democranc Narional Commitree, ef af, v. /S, Thomas Monrk; District Court of Appeal of
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Transcript Of Pre-Recorded Telephone Call By DNC General Counse! Joe Sandler

Timms er all v. MoveOn.org, Franklin County Court of Common Plcas, Case No. 04
CVH11 011533,

Metzger v. Doe, Lucas County Common Pleas Court, Case No. 04-1540.

The Reality O Intimidarion, Exic Wang, Op-Ed, THE [UVA] CAVALIER DAILY,
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Moss v. Bush, Ohio Supteme Court, Case No. 04-2088.
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Florida ACORN, “Floridians For All: Campaign Plan For A November 2004 Minimum
Wage Constitutional Amendment Initiative,” October 1, 2003

Depositions Of ACORN-Associated Individuals In Mac Stuart Case

Democrat Victory 2004 Fiorida Coordinated Campaign Plan, “Florida Victory 2004,”
September 3, 2004

The Center For Ethics And The Free Market, Zaving 7he Groundwork: A Study O Forer
Registrarion b Missowrs, www centerforethics.org, June 2004

State v. Stator, Defiance County Court Case No. 04-CR-09070.
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10, 2005
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90 of 195 DOCUMENTS

Copyright 2001 Little Rock Newspapers, Inc.
Arkansas Democrat-Gazette (Little Rock, AR)

January 22, 2001, Monday
SECTION: NWANEWS; Pg. AS
LENGTH: 707 words
HEADLINE: Disquatlified felons voted Nov. 7, newspaper finds
BYLINE: DAVE UMHOEFER, AND JESSICA McBRIDE, MILWAUKEE JOURNAL SENTINEL

BODY:

*NW EDITION*
MILWAUKEE -- At least 361 felons who voted illegally in Milwaukee on Nov. 7 broke an often misunderstood Wis-
consin law that disqualifies felons from voting until they are off probation and parole.
The votes almost certainly sweetened Al Gore's narrow margin of victory in Wisconsin over George W. Bush but by
themselves did not put him over the top, according to the Milwaukee Journal Sentinel's review of 203,000 Milwaukee
votes.
1f disqualified felons elsewhere in the state voted illegally at the same rate as they did in the Milwaukee votes that were
examined, as many as 1,100 votes could have been wrongly cast, according to the newspaper's analysis.
Gore topped Bush statewide by just 5,708 votes, or 0.2 percent, briefly causing Republicans to consider seeking a re-
count,
Blacks living in central-city neighborhoods cast nearly 90 percent of the illegal votes. Most of the illegal voters were
women convicted of welfare fraud and men and women guilty of forgery and other property offenses. But the list also
included murderers, child molesters, robbers and other violent criminals. Some also voted illegally in past elections.
Records show that 34 of the felons were considered absconders, offenders whom probation or parole agents couldn't
find.
The newspaper analyzed records from 14 of the city's aldermanic districts by using computers to compare the city vot-
ing database with records from the state Department of Corrections and criminal courts. City officials are still entering
42,000 votes from the three other districts into their database.
Milwaukee County District Attorney E. Michael McCann vowed to prosecute each case his investigators can prove.
McCann said he would even go so far as to seek fingerprints on voting registration cards. Voting illegally is a felony.
But Milwaukee's top election official, Julietta Henry, said she feared that blacks would be targeted under McCann's
plan. "We don't want to get into election profiling,” Henry said.
It's impossible to know who all the illegal voters supported or even whether they made a selection for president on their
ballots.
But very few Milwaukee voters skipped the presidential race, and Gore won 90 percent or more of the vote in Milwau-
kee's overwhelmingly black central city, an earlier Journal Sentinel study found.
Wisconsin's felon voting law disqualifies a higher percentage of voting-age black residents than 37 other states -- 10.6
percent, according to the study. Wisconsin's law, which excludes 1.3 percent of its voting-age residents, places the state
in the middle nationally.
The National Association for the Advancement of Colored People and other groups helped drive what they are calling
the best black and Hispanic turnout in city history. Record numbers of voters registered on Election Day and shortly
beforehand. Many of the recruits were young members of minority groups.
Joan Hollingsworth Hartington, Milwaukee coordinator for the NAACP voting drive, said the organizers did not seek
out felons to vote.
“There were enough people who haven't voted who weren't felons,” she said, adding, “It's insane for anyone to think
we'd go around asking people, ‘Are you a felon and do you want to vote?' *
The newspaper's review found no evidence that ineligible voters were knowingly steered to the polis by any politicai
party or voter-turnout organization.
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The tight presidential election brought a surge of first-time voters in Milwaukee, and the pool of felons has grown in
recent years because of fast-rising incarceration rates.

One 20-year-old Milwaukee woman, a first-time voter who cast a ballot illegally for Gore, said she was asked by a poll
worker for identification because she looked underage. ’

She was surprised to learn her vote had been illegal, not because of age but because she is a felon and still under super-
vision. She said no one ever told her she couldn't vote until she was off probation.

"This is the first time I'm hearing of it," said the woman, who works at a clothing store and is raising a young child. Her
forgery conviction is a first-time offense; she is paying restitution. The woman, like other illegal voters interviewed,
would comment only if her name was not printed.

LOAD-DATE: January 23, 2001
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The Associated Press State & Local Wire
June 29, 1999, Tuesday, BC cycle
SECTION: State and Regional
LENGTH: 312 words
HEADLINE: Six admit to casting illegal ballots
DATELINE: HONOLULU

BODY:

U.S. immigration officials in Hawaii are seeking deportation orders against three non-citizens who admitted cast-
ing illegal ballots in the last election.

Three other people remain under investigation after they admitted voting in the November election during a routine
interview with immigration officials.

Some admitted to voting in more than one election, but local immigration district director Donald Radcliffe said
most voted in the gubernatorial election,

The information came out during routine interviews of resident noncitizens, Radcliffe said, adding each admitting
voting when asked.

Radcliffe said he doesn't think it was a widespread problem that would jeopardize the election results.

"If there were a lot of them I would have been told," he said. "If there would have been a lot, we would have been
right on top of it."

The election also was subject to an unprecedented recount after allegations of voter fraud. An audit of the results
confirmed some irregularities caused by problems with voter machines.,

The audit maintained the victory margin Gov. Ben Cayetano had over Republican challenger Linda Lingle.
Cayetano beat Lingle by some 5,200 votes out of 412,000 cast.

Dwayne Yoshina, the state's chief election officer, said he will meet with Radcliffe to discuss the issue, but said he
had been unaware of the issue.

"It might be timely for us to go back and have a discussion with them about this,” Yoshina said.

The elections chief said his office considered cross-checking the INS list of noncitizens with the list of registered
voters, but dropped the idea because of technical problems.

Lingle said she will eross-check the two lists just to ensure there are no further discrepancies.
"1 think anything that would bring more integrity to the system would be great, and it would benefit any system and
any candidate,” she said.

LOAD-DATE: June 29, 1999

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00117 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.077



114
Noncitizens likely voted in Bexar County
DA investigating as many as 330 people in election fraud case

09:27 AM CDT on Sunday, June 10, 2007
Associated Press

SAN ANTONIO - Dozens of non-U.8S. citizens may have voted in Bexar County
elections, a county elections official reported, prompting an investigation by federal and
local authorities.

The names of 330 noncitizens on the voter rolls were reported by Bexar County Elections
Administrator Jacque Callanen.

Those named had received jury duty summonses but told the court they weren't eligible
to serve because they were not U.S. citizens.

Immigration and Customs Enforcement, part of the Department of Homeland Security,
requested Mr. Callanen's report in an administrative subpoena. And the Bexar County
district attorney's office is investigating whether as many as 41 of those noncitizens voted
in more than a dozen local, state and federal elections since 2001.

"You bet your bottom doliar we'll prosecute ... if we find people voted illegally in
violation of the state election code," Bexar County District Attorney Susan Reed said.

The 330 names have since been removed from voter rolls, Mr. Callanen said.
Investigators with customs enforcement are trying to locate and interview those named.

The agency also is looking into false citizenship claims, said spokeswoman Nina
Pruneda.

Federal authorities also requested similar voter data from election officials in Harris,
Tarrant and El Paso counties, Mr. Callanen said.

But Ms. Pruneda declined to discuss the scope of the federal inquiry.

It wasn't immediately apparent whether questionable voting influenced the outcome of an
election, Mr. Callanen said.

A bill to require voters to show photo identification or two other forms of ID before
casting ballots died in the state Senate without a vote.

Democrats said the identification requirements would suppress poor and minority voters
and vowed to filibuster the bill — and threaten other bills - if it came up.
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Lt. Gov. David Dewhurst and other Republicans argued the measure is needed to combat
voter fraud. It had already passed the House.

June 9, 2007, 10:51AM

Review: Illegal immigrants likely voted in
Bexar County

Associated Press

SAN ANTONIO — Federal and local authorities have launched investigations after a
Bexar County elections official reported dozens of non-U.S. citizens voted in recent
elections.

A report by Bexar County Elections Administrator Jacque Callanen included the
names of 330 non-citizens on the voter rolls. Those named had received jury duty
summonses but told the court they weren't eligible to serve because they were not
U.S. citizens.

Immigration and Customs Enforcement, part of the Department of Homeland
Security, requested Callanen's report in an administrative subpoena. And the Bexar
County district attorney's office is investigating whether up to 41 of those non-
citizens voted in more than a dozen local, state and federal elections since 2001.

“You bet your bottom dollar we'll prosecute ... if we find people voted illegally in
violation of the state election code,” Bexar County District Attorney Susan Reed said.

The 330 names have since been removed from voter rolls, Callanen said.

Investigators with ICE are trying to locate and interview those named. ICE is looking
into false citizenship claims, said agency spokeswoman Nina Pruneda.

Federal authorities also requested similar voter data from election officials in Harris,
Tarrant and E! Paso counties, Callanen said. But Pruneda, the ICE spokeswoman,
declined to discuss the scope of the federal inquiry.

It wasn't immediately apparent if the questionable voting influenced the outcome of
an election, Callanen said.

A bill to require voters to show photo identification or two other forms of ID before
casting ballots died in the state Senate without a vote.

Democrats claimed the identification requirements would suppress poor and minority
voters and vowed to filibuster the bill — and threaten other bilis — if it ever came

up.

Lt. Gov. David Dewhurst and other Republicans argued the measure is needed to
combat voter fraud. It had already passed the House.
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Testimony of
Richard Briffault
Joseph P. Chamberlain Professor of Legistation
Columbia Law School
Hearing on
Prevention of Deceptive Practices and Voter Intimidation in Federal Elections:
S$.453
Senate Judiciary Committee
June 7, 2007

Senator Cardin and distinguished members of the Committee, My name is
Richard Briffault, and | am a professor of law at Columbia Law School,
specializing in election law issues. | am honored to have the opportunity to testify
today about S. 453, the Deceptive Practices and Voter intimidation Prevention
Act of 2007.

In my testimony, | will make two points. First, Congress plainly has the authority
to adopt laws vindicating the integrity of federal elections and the rights of federal
voters. Second, the bill is entirely consistent with the First Amendment’s
protection of freedom of speech. Indeed, by protecting voters from faise
statements intended to deceive voters or prevent voters from voting, the bill
actually promotes the values of political participation and personal autonomy that
are at the heart of the First Amendment.

On the first point, | can be brief. The Constitution gives Congress broad authority
to regulate federal elections and protect the rights of federal voters. The “time,
place, and manner’ clause of Article |, Section 4 specifically provides that power
with respect to elections for Senators and Representatives. The Supreme Court
has found in Article Il an inherent Congressional power to act to “preserve the
purity of presidential and vice presidential elections.” Burroughs & Cannon v.
United States, 290 U.S. 534 (1934). Federal laws intended to prevent fraud,
intimidation, and corruption in federal elections date back almost a century and a
half to the years after the Civil War. More modern laws, such as the Voting
Rights Act of 1965 and its amendments, the National Voter Registration Act of
1993, and the Help America Vote Act of 2002, continue to demonstrate federal
power to protect voting rights in federal elections.

The second point requires a little more discussion. Although the First
Amendment provides its greatest protection to political speech, S. 453 is entirely
consistent with the First Amendment. S. 453 is aimed solely at the intentional
dissemination of falsehoods — false statements of fact concerning the time, place
or manner of a federal elections; false statements of fact concerning the
qualifications for or restrictions on voter eligibility in federal elections; and false
statements of fact concerning the endorsement of a candidate running in a
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federal election. The Supreme Court has repeatedly held that the First
Amendment simply does not protect intentionally faise statements of fact.

As the Court has explained, “there is no constitutional value in false statements
of fact.” Gertz v. Robert Weich, Inc., 418 U.S. 323, 340 (1974). This is the case
even when the faise statement concerns a political matter. “That speech is used
as a tool for political ends does not automaticaily bring it under the protective
mante! of the Constitution. For the use of the known lie is at once at odds with
the premises of democratic government and with the orderly manner in which
economic, social, or political change is to be effected.” Garrison v. Louisiana, 379
U.S. 64, 75 (1964). Accord, Time, Inc. v. Hill, 385 U.S. 374, 390 (1967)
(“calculated falsehood should enjoy no immunity”); Herbert v. Lando, 441 U.S.
153, 171 (1979) (“[s]preading false information in and of itself carries no First
Amendment credentials”).

Moreover, S. 453 promotes the compelling governmental interest in electoral
integrity. The Supreme Court has repeatedly indicated that the state may restrict
even constitutionally protected speech when “protecting the right of its citizens to
vote freely for the candidates of their choice.” Burson v, Freeman, 504 U.S. 191,
198 (1992). Congress has a “compelling interest in protecting voters from
confusion and undue influence” and in “ensuring that an individuals right to vote
is not undermined by fraud in the election process.” Id. at 199. In Burson, the
Court relied on these interests to uphold the constitutionality of a state law
prohibiting electioneering activity near polling places. Similarly, in Mcintyre v.
Ohio Elections Commission, 514 U.S. 334 (1995), the Court in dictum indicated
that the state had a compelling interest in preventing “the making of false
statements by unscrupulous prevaricators” in the context of an election. Id. at
351. As the Mclintyre Court observed, the general public interest in preventing
false statements “carries special weight during election campaigns when faise
statements, if credited, may have serious adverse consequences for the public at
large.” Id. at 349.

The only significant constitutional issue in the regulation of false election
communications is the requirement that the law be narrowly tailored to avoid
impinging on or chilling constitutionally protected speech. S. 453 clearly satisfies
the narrow tailoring requirement. First, S. 453 is limited to the communication o
falsehoods that the speaker knows to be false and which the speaker
communicates in order to prevent another person from voting. This is actually
significantly tighter than the constitutional test for the regulation of false
statements adopted by the Supreme Court. In New York Times v. Sullivan, 376
U.S. 254 (1964), the Court held that a defamation action against a public official
is constitutionally permissible when the speaker knows his statement is false or
he speaks in reckless disregard of the statement’s truth or falsity. This is the so-
called “actual malice” standard which the Court has applied to other areas
dealing with the regulation of false statements. By limiting liability to knowing
falsehoods intended to influence an election, S. 453 is even more narrowly
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tailored than New York Times requires. Innocent, negiigent, and even reckless
mistakes are not restricted.

Second, S.453 is limited to a very constrained set of false statements of fact —
statements dealing with the time, place, or manner of voting; with eligibility to
vote; and with explicit endorsements by persons or organizations. These involve
simple statements of fact that do not remotely deal with matters of opinion, or the
issues, ideas, or political views that make up an election campaign. By targeting
very specific set of facts that deal primarily with the mechanics of an election, the
bill would not affect the ability of any person to discuss the actions, statements,
official decisions, voting record, policies, or personalities of any candidate. The
targeted statements “are no essential part of any exposition ideas.” Chaplinsky v.
New Hampshire, 315 U.S. 568, 572 (1942). The bill would have no impact on the
constitutionally protected elements of an election campaign.

Indeed, the particular statements targeted by the bill are especially pernicious in
the electoral context. Faise statements concerning the time, place, or manner of
an election can serve only to confuse a voter as to the date of an election, the
hours a polling place is open, or the location of the polling place, with the effect of
denying the voter the opportunity to vote. The dissemination of false statements
concerning eligibility to vote can have the effect only of confusing the voter as to
whether he or she is entitied to vote, again with the result of discouraging the
voter from exercising his or her rights. The communication of false statements
concerning endorsements can only undermine the ability of the voter to cast a
ballot in accord with his or her political preferences. Such a false statement
concerning an endorsement necessarily interferes with the “right to vote freely for
the candidate of one’s choice [which] is of the essence of a democratic society.”
Reynolds v. Sims, 377 U.S. 533, 555 (1964). To the extent that these
communications are aimed at lower income groups, the less educated, or racial
minorities, they will tend to systematically undermine the ability of the election to
represent the views of the entire community.

Moreover, given that their goal is to sow confusion among the voters, the effects
of these statements are unlikely to be corrected by the usual First Amendment
remedy — more speech. If an organization hands out flyers asserting a false
election day or polling place, and another organization counters with flyers
providing the right information the result may be only to confirm voter uncertainty
about the most basic facts about the election, with the predictable effect o
discouraging voting.

Finally, the bill provides a tight temporal fimit for its restrictions. The prohibitions
on knowing communication of false information apply only during the 60 days
before an election. Like the other provisions of the bill, this operates to minimize
any potential chilling effect on protected political speech.
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Approximately eighteen states have adopted laws prohibiting false or deceptive
campaign statements. See Rickert v. State Public Disclosure Commission, 119
P.3d 379 (Wash. App. 2005). See also Becky Kruse, “The Truth in Masquerade:
Regulating False Ballot Proposition Ads Through State Anti-Faise Speech
Statutes,” 893 So. Cal. L. Rev. 129, 132 (2001) (citing seventeen states). State
courts have generally had little difficulty enforcing prohibitions on intentional false
statements of material fact in elections, see Treasurer of the Committee to Elect
Gerald D. Lostracco v. Fox, 389 N.W.2d 446 (Mich. App. 1986); McKimm v. Ohio
Elections Comm., 729 N.E.2d 364 (Ohio 2000), cert. denied, 531 U.S. 1078
(2001), although some statutes have been invalidated because they reach more
broadly than the New York Times standard would allow, see, e.g., Vanasco v.
Schwartz, 401 F. Supp. 87, 93-95 (S.D.N.Y. 1975), affd mem., 423 U.S. 1041
(1976).  Ailthough the Supreme Court has never directly ruled on the
constitutionality of false statement law that meets the New York Times standard,
the Court, as | previously noted, in dictum spoke positively about the anti-false
statement provisions of the Ohio Election Code in Mcintyre v. Ohio Elections
Commission. Only one state supreme court has invalidated an election false
statements law that satisfied the New York Times standard, see State ex rel
Public Disclosure Commission v. 119 Vote No! Committee, 957 P.2d 691 (Wash.
1998). That decision involved a law broader than S. 453; it lacked S. 453's
restriction to knowing falsity, its temporal limitation, and its targeting of just three
categories of falsehoods. In any event the Washington state decision is out of
step with the larger body of First Amendment doctrine which denies protection to
knowing falsehoods and permits narrowly tailored restrictions on communications
that are justified by the compelling interests in protecting the integrity of elections.

In conclusion, S. 453 is a constitutionally legitimate addition to the arsenal of
federal laws which operate to prevent fraud and intimidation, to protect the rights
of voters, and to promote the integrity of federal elections. By prohibiting a
narrowly defined set of communications that, by their nature, can have as their
only intent the confusion of voters -- deceiving some to vote against their political
preferences, and leading others not to vote at all -- S. 453 vindicates the right to
vote and the ability of voters to make informed decisions. By protecting political
participation and voter autonomy, S. 453 is not only consistent with the First
Amendment, but it actually advances First Amendment values.

Thank you again for inviting me to testify today.
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WILLIAMS & JENSEN, PLLC

Atrorneys at Law

TESTIMONY OF WILLIAM B. CANFIELD
BEFORE THIL SENATE JUDICIARY COMMITTEE
REGARDING S, 453 “PREVENTION OF DECEPTIVE PRACTICES AND
VOTER INTIMIDATION IN FEDERAL ELECTIONS”
JUNE 7, 2007

Mr. Chairman and Members of the Committee:

My name is William B. Canfield and T am a pariner in the Washington, D.C.
law firm of Williams & Jensen, PLLC. with a practice specialty in the arca of federal
election law.

I have practiced in this area of the law since moviag to Washington in 1975,
During an eighteen-year career as a committee counsel to a number of House and
Senate Committees, 1 had the opportunity to observe the conduct of federal
clections from the perspective of both of the Congressional Committees that over-
see federal election law. Since entering private practice in 1993, 1 have represented
a number of clicnts before rthe Department ot Justce and the Federal Ilection
Comnission, served as outside counsel to the Senate Committee on Rules during the
contested 1996 Senate election in Louisiana and have been outside counsel to threc
Republican Presidential campaigns. Lastly, for more than a decade 1 have been a
member of the American Bar Association’s Standing Committee on Flection Law
and have twice been appointed by the President of the ABA to serve as Chair of the
Sranding Committee.

[ appear before you today in opposition to the bill 5. 4533 “Prevention of
Deceprive Practices and Voter Intimidation in Federal Elections.™ My opposition o
the bill does not center on a belief that deceprive practices have aay place in che
conduct of elections or 1n a beliet that voter indmidation should be an acceprable
practice in our democracy. Rather my opposition to the bill centers on its overly
wide scope and the “remedies” it would employ for statutory violations should this
bill become law.,

[n reviewing this proposal, 1 would urge the Committee to seck specific
evidence of institutionalized deceptive practices and voter intmidation in Ametican
elections. Anecdotal stories should not be sufficient. Actual evidence that
deceptive election practices and voter intimidation have become svstemic in our
democracy should be required. Tr seems to me that the Civil Rights Division of the
Justice Department, the Public Integrity Scedon of the Justice Deparument, the US
Civil Rights Commission, and rhe Federal Plection Commission should be able to
provide mnsight on the extent of the problem for the Commitree.
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In my experience, federal electiony are free and fair, but they are not perfect.
In most instances, local volunteers are urilized ro assist city and county clection
administrators on election day and those volunteers bring with them all of the
frailtics of the human condidon. They make unintended mistakes and sometimes
prevent lawful voters from casting an actual as opposed to a challenged ballot.
However, the scope of these mistakes and errors is so small in the magnitude of the
numbers of votes cast as to be statistically unimportant with respect to the outcome
of the election and our ability to deem it be a free and fair result. For all of the
anecdotal stories that surface on clection day of intimidation and deceptive
campaign practices, the actual number of incidents that are prosecuted under
curtent law is quite small. If vorer intimidation and/or campaign deception is a
systemic problern, the Department of Justice has all the authority ir needs to root
out such wrong-doing. In my view, S. 453 doesn’t provide any greater authority in
this area than already exists in statute.

My specific issues with this propesal are many but for the sake of brevity, T
will highlight just a few:

(1) The bill would criminalize non-violent behavior where voter intimidation
or campaign deception were proven in court. Assuming, as T do, that voter
“intimidation” Is, on it's face, repugnant, it isn't, by it’s nature, a crime
that deprives a victim of life or liberty...why then should it be subject to a criminal
rather than a civil penaley?

(2 "The bill provides authority for agents of the federal government to make,
in the davs leading up to an election, instantancous judgments as to who and what
types of voter “intimidation” or campaign “deceptive practices™ should be brought
before a federal grand jury with the great risk that the news of such grand jury
activity could raint the outcome of the very election that this bill 1s trying to uphold.

(3) The bill also provides a private right of action for individuals who believe
that they were intimidated with respect to thetr right o vote or who were the subject
of some loosely-defined clection deceprive pracrice. Why the need for a private
right of action in this area? The Justice Department’s Civil Rights Division and
Public Tategrity Section, the local United States Attorney’s office, and local Taw
enforcement are but a phone call away from any citizen who belicves that his or her
voting rights have been infringed. T would argue that the last thing the dockets of
the various Federal District Coures around the country need is additional layers of
litigation fled by individuals, by-passing the federal agencies who are in place o
prosccute these very problems.

) In my view, the definitional aspect of the bill’s attemprt to address
“deceprive practices” in federal elections is a major problem for the Committece.
Unfortunately, the defininon of what constitutes a campaign “deceptive practice” is

by it's very nature, subject to subjective standards and tests. Nor unlike the so-

called “appearance” of a conflict of interese (as opposed o an actual contlice), the
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3.

definition of the “appearance” of a “deceptive practice” is subjective rather than
objective. A\ campaign “deceprive practice” may be thought to be improper in onc
region of the country but acquiesced to in another. To have any meaning at all and
to give adequate notice to those who might be impacted by this proposal, the
definitions utilized in S. 453 must be tightened though the use of objective not
subjective tests. Campaign wotkers and officials who might be called upon to
detend their actions under this proposal muse know, with certainty, tn udvance, that
the campaign activitdes they are performing may well be the subject of litigation
brought by the opposing campaign. The Committee must also address the bill's
apparent effort to criminalize some types of campaign activity and chill protected 1+
Amendment political speech.

Vorter intimidation cannot be tolerated in a free society and evidence of such
activity must be fully proscecured by law enforcement. Similarly, voters should be
free from deceptive practices that might cause them to be disenfranchised. But I am
not at all sure thar this legislation is needed.

Thank vou and 1 would be happy to address any questions the Committee
might have,

1155 2sr Srreer, N. AV, Swre 300« Washtngron, DO 20036 o TELFPHONE 202.650.8201 » 1 ACSIILE 2026505249

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00126 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.086



123

OPENING STATEMENT OF U.S. SENATOR BENJAMIN L. CARDIN OF
MARYLAND AT THE COMMITTEE ON THE JUDICIARY UNITED STATES
SENATE HEARING ON “PREVENTION OF DECEPTIVE PRACTICES AND
VOTER INTIMIDATION IN FEDERAL ELECTIONS: S. 4537

THURSDAY, JUNE 7, 2007

The hearing will come to order.

Today the Senate Judiciary Committee will receive testimony on the subject of
“Prevention of Deceptive Practices and Voter Intimidation in Federal Elections: S. 453.”
Let me thank Chairman Leahy for asking me to chair this hearing.

After having served in elective office in Annapolis for 20 years and in Washington for 20
years, | understand that campaigns are a rough and tumble business. I expect that
candidates will question and criticize my record and judgment, and voters ultimately have
a right to choose their candidate.

What goes beyond the pale, is when a campaign uses deceptive tactics to deliberately
marginalize and disenfranchise minority voters. Sadly, the tactics we saw in the 2006
elections are not new. These tactics seem to deliberately target minority neighborhoods
and are blatant attempts to reduce minority turnout.

In previous elections we have seen deceptive literature distributed which gave the wrong
date for the election, the wrong times when polling places were open, and even suggested
that people could be arrested if they had unpaid parking tickets or unpaid taxes and tried

to vote. Other literature purported to give a different general election day for Republicans
and Democrats.

So I want to start the hearing today by going through a few examples of actual literature
that was distributed in recent elections. These flyers will be made part of the permanent
hearing record. In particular I want to thank the Lawyers Committee for Civil Rights
Under Law — and its Executive Director Barbara Arnwine — and Jonah Goldman, the
Director of the National Campaign for Fair Elections — for cataloguing and documenting
these practices. I will place their written testimony in the record.

Exhibit 1 is from Jefferson County, Alabama, which gives the wrong day for the election.

Exhibit 2 is from the 2006 general election for U.S. Senate in Maryland. Our
distinguished witnesses on Panel 11, the Attorney General of Maryland and the Prince
George’s County Executive, will discuss this exhibit in more detail. Let me just say that
former Congressman Kweisi Mfume, who is a friend with whom I represented Baltimore
City in the U.S. House of Representatives, ran against me for the Democratic nomination
and lost. He subsequently endorsed me as the U.S. Senate nominee for the general
election, as did Prince George’s County Executive Jack Johnson. They both are
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prominent African-Americans leaders in Maryland and appeared at several campaign
events on my behalf as I prepared to face off against Lt. Governor Steele in the
November general election.

Imagine my surprise then to discover on Election Day that the Republican campaigns for
Governor and Senator in Maryland had distributed this literature.

The title of the piece is “Ehrlich-Steele Democrats™ and “Official Voter Guide.” The
cover page prominently displays three African-American politicians: former Prince
George’s County Executive Wayne Curry, former Congressman Mfume, and current
Prince George’s County Executive Jack Johnson. Under their names is the statement
“These are OUR choices,” implying that all 3 gentlemen had endorsed Mr. Ehrlich for
governor and Mr. Steele for senator, That is false. Mr. Mfume and Mr. Johnson endorsed
my candidacy over Mr. Steele for the Senate. The flyer concludes with a citation to the
general election, on Tuesday, November 7, 2006, and legal authority lines (required
under Maryland election law) noting that the literature was “paid and authorized” by both
the Ehrlich and Steele campaigns.

This type of deceptive literature is despicable and outrageous. It is clearly designed to
mislead African-American voters about prominent endorsements by well-respected
politicians. Maryland voters have a legal right to vote and pick the candidate of their
choice. I was also upset to read in the Washington Post that a Maryland Republican
election worker guide for poll workers stated that their “most important duty as a poll
worker is to challenge people” trying to vote. This election guide was rightfully
denounced by civil rights groups as a voter suppression and intimidation effort.

Exhibit 3 is from Franklin County, Ohio, in the 2004 general election. It said that due to
“confusion caused by unexpected heavy voter registrations” that Republicans should vote
on Tuesday and Democrats should vote on Wednesday.

Exhibit 4 is from Allegheny County, Pennsylvania, in the 2004 general election. It stated
that “due to immense voter turnout” that Republicans should vote on Tuesday and
Democrats should vote on Wednesday. The flyer also thanked voters for “cooperating
with us in this endeavor to create a peaceful voting environment.”

Exhibit 5 is from Orange County, California, in the 2006 general election. The
distinguished President and General Counsel of the Mexican American Legal Defense
and Educational Fund John Trasvifia will discuss this exhibit in more detail. We have the
original version in Spanish and then an English translation. This letter was sent to
individuals who had recently registered to vote. Paragraph two warmns the individual, in
part, that if they are an immigrant that “voting in a federal election is a crime that can
result in incarceration, and possible deportation for voting without the right to do so.”

Exhibit 6 is from the Baltimore City, Maryland general election in 2002. It gives the
wrong day — November 6th for the election — instead of November 5, and it warns voters
to pay parking tickets, motor vehicle tickets, overdue rent “before you come to vote.” It
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also warns voters about “any warrants.”

Exhibit 7 is from Milwaukee, Wisconsin, in the 2004 General Election. The flyers
contains “some warnings for election time,” and states that: you can only vote once a
year; if you have been found guilty of anything, even a traffic ticket, that you cannot vote
in the presidential election; and that it you “violate any of these laws you can get ten
years in prison and your children will get taken away from you.” This is clearly targeted
toward suppressing voter turnout in minority communities.

It has been 137 years since Congress and the states ratified the Fifteenth Amendment to
the Constitution in 1870, which states that “the right of citizens of the United States to
vote shall not be denied or abridged by the United States or by any State on account of
race [or] color...” The Amendment also gave Congress power to enforce the article by
“appropriate legislation.” African-Americans suffered through nearly another 100 years
of discrimination at the hands of Jim Crow laws and regulations, designed to make it
difficult if not impossible for African-American to register to vote due to literacy tests,
poll taxes, and outright harassment and violence, It took Congress and the states nearly
another century until we adopted the Twenty-Fourth Amendment to the Constitution in
1964, which prohibited poll taxes or any tax on the right to vote. In 1965 Congress finally
enacted the Voting Rights Act, which once and for all was supposed to prohibit
discrimination against voters on the basis of race or color.

1t is time for Congress to once again take action to stop the latest reprehensible tactics
that are being used against African-American, Latino, and other minority voters to
interfere with (a) their right to vote or (b) their right to vote for the candidate of their
choice, as protected in the Voting Rights Act. These tactics undermine and corrode our
very democracy and threaten the very integrity of our electoral process.

After being sworn in to the Senate this January, 1 was pleased to join with Senator Obama
and Senator Schumer to introduce S. 453, the Deceptive Practices and Voter Intimidation
Prevention Act of 2007. In sum the legislation provides that, within 60 days before a
federal election, it shall be illegal to distribute false and deceptive information about an
election regarding the time, place or manner of an election. The legislation also bans false
and deceptive information about voter’s qualifications or restrictions on voter eligibility,
as well as false and deceptive information about explicit endorsements of candidates.

This legislation is narrowly tailored to apply to only a small category of communications
that occur during the last 60 days before an election. Under our legislation the categories
of the false and deceptive information cited above are only illegal if they are intentionally
communicated by a person who: (1) knows such information to be false and (2) has the
intent to prevent another person from exercising the right to vote in an election. This
legislation properly respects the First Amendment’s guarantee of freedom of speech
while recognizing the power of Congress to prohibit racially discriminatory tactics to be
used in elections under the Fifteenth Amendment, Voting Rights Act, and the general
power of Congress under Article I, Section 4 of the Constitution to regulate the “times,
places, and manner” of federal elections.
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This legislation creates tough new criminal and civil penalties for those who create and
distribute this type of false and deceptive literature. The bill authorizes a process to
distribute accurate information to voters who have been exposed to false and deceptive
communications. The bill requires the Attorney General to submit to Congress a report
compiling and detailing any allegations of false and deceptive election communications.

In the House I understand that similar legislation, H.R. 1281, has been approved by the
House Judiciary Committee and it awaiting action in the full House.

Let me also thank one of my predecessors in the Senate, Mac Mathias, a Republican from
the State of Maryland, for his thoughtful June 4, 2007 letter which will be made part of
the record. Senator Mathias lays out the history of the relevant civil rights and voting
rights acts. He writes that “while the methods employed to deter voting differ today from
those in vogue forty years ago, the deplorable objective remains the same: to help destroy
the integrity of the election process by suppressing participation, especially by minorities.
Because these more modern methods of coercion and intimidation do not fall neatly
within the ambit of current law, legislation amending Section 1971(b) is needed. I believe
S. 453 fills that gap admirably.”

Recently we celebrated the 42nd anniversary of the voting rights march outside Selma,
Alabama. Our own House colleague, Congressman John Lewis from Georgia, was
savagely beaten and tear-gassed by police for peacefully marching and protesting on what
we now call “Bloody Sunday.” He and so many others, including the Rev. Dr. Martin
Luther King, Jr., ultimately led a peaceful march to Montgomery help their fellow
citizens register to vote. Media coverage of the mistreatment of our own American
citizens garnered worldwide attention, and led to the introduction by President Johnson in
Congress of the proposed Voting Rights Act. Congress passed this historic act and
President Johnson signed it into law less than five months after its introduction.

Today we have the obligation and duty to fulfill the promises made by Congress and the
states nearly 140 years after the end of the Civil War, and over 40 years after the
enactment of the Voting Rights Act.
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Feds Probe Voter Fraud in South Dakota
Wednesday, October 16, 2002

FOX NEWS
WASHINGTON —

Federal officials confirm that a vote fraud investigation is unfolding on Indian reservations in South
Dakota, home of one of the tightest U.S. Senate races in the nation.

Federal officials in Washington told Fox News that so far, the alleged fraud is said to have occurred on the
Cheyenne River Reservation and the Pine River Reservation, and an investigation has been ongoing in
six counties, including Dewey, Ziebach and Fail River.

According to officials, the FBI has uncovered the registration of minors, dead peopie, and people who do
not exist. Many of the registrations have inciuded bogus names and invaiid addresses.

Investigators said in one case a woman was registered to vote a week after her death.

They have also found muitiple absentee ballots distributed to the same registered voter but returned with
different signatures, the officials said.

The case was brought to the attention of the South Dakota attorney general's office when county auditors
began discovering problems with absentee ballot requests and votes. State Attorney General Mark
Barnett said the investigation has been ongoing for two weeks.

Barnett said that he hoped invalid absentee baliots haven't been filed. Absentee voting began Sept. 24
and the registration deadline is Oct. 21.

"1 don’t even want to think about it,” Barnett said. "A iot of absentee ballots are going to get looked at.”

Federal sources said the key suspect in the investigation is a former staffer of the state Democratic Party,
whom is alleged to have falsified voter forms. The party itself has not been implicated. Officials said that
because of the size of the alleged fraud, they expect to find accomplices.

Bret Healy, executive director of the state Democratic Party, said the worker was fired as soon as the
party learned of the allegations. Healy said party officials notified the U.S. attorney.

South Dakota does not require a photo 1D to register to vote and absentee ballots can be obtained without
appearing personally.

Last week, Attorney General .JJohn Ashcroft attended a symposium in Washington, D.C., to promote legal
voting this year. The national Democratic Party aiso said that it would monitor elections this year to make
sure that those who want to vote are given access to the polls.

On Thursday night, the House gave final approval to an election reform bill that provides $3.8 billion to
states to update equipment. The Senate voted 92-2 for the reforms on Wednesday. President Bush has
said he would sign the legisiation.
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Republicans had insisted that measures aiso be included to deter fraud, including a provision that those
who register by mail bring some form of identification to their poiling places.

That earned scorn from some lawmakers who said that the provision would erect barriers to voting.

The South Dakota U.S. Senate race between incumbent Democrat Tim Johnson and Republican Rep.
John Thune is one of the hottest in the country.

The race is among the eight tightest in the country which are fikely to determine which party controis the
Senate majority next year. The latest polls indicate Thune is ahead 48-43.

Thune has said he wouldn't ruie out a trip to court if there's evidence of widespread voter registration
fraud and he loses by a close margin.

"This race is close and both sides have to be prepared in a race this close. The Republican Party,
hopefully, has taken steps to deal with issues in that respect," Thune told the Sioux Fails Argus Leader
newspaper.

Campaign spokeswoman Christine Iverson said Tuesday that the Thune camp has "no plans to contest
this election, and we certainly hope it doesn’t come to that.”

Because South Dakota is home state to Senate Majority Leader Tom Daschle and because President
Bush recruited Thune to run, this contest is seen as a proxy fight between Daschie and Bush.

Fox News' Carf Cameron and The Associated Press contributed to this report.
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HEADLINE: Saving our elections; America's once proud and trustworthy electionsare being undermined, but con-
cemned citizens can take steps to restore the integrity of our electoral process.

BYLINE: Hyde, Kurt

BODY:

The electoral problems that have been simmering in America for a long time and that surfaced in the 2000
Gore/Bush race haven't gone away. Maryland Govemor Robert Ehrlich has recently urged scrapping that state's re-
cently-purchased electronic voting machines and replacingthem with paper ballots for this upcoming election because of
technical and human "problems” with the machines in the primaries. America's once proud and trustworthy elections are
being undermined, Baflots are increasingly being counted behind closed doors or inside electrical circuitry without veri-
fication by public scrutiny.

Types of Fraud

Electoral fraud is typically grouped into one of two categories, retail fraud or wholesale fraud. Retail fraud is where
each fraudulentvote requires a separate act of fraud. Wholesale fraud occurs when alarge number of frauduient votes are
generated by only one act of fraud.

The best-known and undoubtedly the most frequently used type of retail fraud is "repeat voting." Repeaters are
people who vote numeroustimes in an election under assumed names, names taken from people who have died, moved
away, never existed, or just names chosen from a phone book. Obviously, repeat voting is built on a foundation of
frandulent voter registrations or sloppy administration of the voter registration lists. Destroy fraudulent voter registra-
tions and repeat voting will collapse like a house of cards.

Another type of repeat voting is accomplished through "early voting.” Early voting, supposedly an answer to the
problems of long lines on election day, is now helping repeaters to vote early and vote often.

Absentee ballot fraud, which is often done by people who have contact with the elderly, can be done through "as-
sisting" the elderly or the visually impaired to mark a baliot--and then marking the batlot differently than directed. Or
correctly marked ballots might be switched with fraudulent ballots while transporting them to a mail center. Of course,
there's always the old technique of requesting an absenteeballot under an assumed name, which is essentially just repeat
voting using the mail.

Without an investigation we can only guess how many votes can be cast illegally, but the Washington Times re-
ported on October 26, 2002 that Larry Gray, a former sanitation director for Helena, Arkansas, pleaded guilty when
charged with submitting more than 25 absentee ballots. The article went on to say that authorities believed he had ap-
plied for 200 absentee ballots and submitted 98 ballots in the Democratic primary. U.S. Attorney H.E. Cummins said of
the case: "This is just one guy. We believe there were other people engaged in that primaryand other elections that basi-
cally involved the same type of scheme.”
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Another retail vote fraud technique, this one used by vote counters, is "the short pencil”--where a vote counter con-
ceals pencil lead under a fingernail to make additional marks on a ballot in order to invalidate one or more votes by
causing "over-votes.” The term over-vote refers to a ballot that has more votes than the number allowed for a contest.
Therefore, none of the votes for that contest will count.

Wholesale fraud, which was almost nonexistent in our Republic prior to the 1890s, erupted when mechanical lever
voting machines were first put in use, It was then possible for someone with inside access to commit one act of fraud--
such as adjusting the counts on the votingmachines’ counter wheels--and change a relatively large number of votes.

Wholesale election fraud became easier when America was blessed with the invention of the punch card voting sys-
tem. Punch card voting systems enabled wholesale election fraud via numerous security breaches:

* By tampering with the punch card "book." With most punch card systems, the voter is dependent on a book, un-
der which the punch card is inserted to remove the correct chad. If that book page is tampered with by either a voter or
an election worker, the voters can be misdirected to punch the wrong chads.

* By tampering with the computers that count the ballots.

* By counting punch cards at a centralized counting center that isnot open to the public--an obvious invitation for
something one on the inside to swap boxes of incoming ballot for pre-punched ballots with desired outcomes.

The first direct-recording electronic voting machines (DREs), which are essentially computer-recorded balloting
systems, also provide the means to cheat. The system can be rigged by anyone with inside access--whether that be the
programmers who write the programs inside, the manufacturers or subcontractors who make the equipment, the caretak-
ers of the equipment between elections, the technicians who install updates to the equipment, or in some cases the elec-
tion administrators who have the master passwords. And here, too, vote totals are usuaily transmitted to a central loca-
tion for consolidating and reporting which is another chance for someone to frauduiently alter the numbersif totals aren't
audited.

In a recent experiment conducted at Princeton University, white-hat hackers, people who obtain permission before-
hand to hack into computer systems for the honorable purpose of finding security flaws in order that they can be fixed,
were able to alter the outcome in a sample election using methods available to voters. In this controlied election with
five voters, four of them voted for George Washington and only one for Benedict Amold. But the machine totals
showed a victory for Benedict Amold by a vote of three to two. Put simply, it is impossible for a voter to ensure his vote
was cast and counted correctly with paperless DREs.

The granddaddy of all wholesale fraud systems will come if, like many politicians desire, the United States imple-
ments Internet voting.Internet voting was almost forced on our military people for their absentee ballots under the
FVAP (Federal Voting Assistance Plan), The project was put on hold following a scathing security analysis of it by a
number of highly renowned computer experts.

How Serious Is This Problem?

A problem with estimating how serious the threat of voter fraud istoday is that any investigation of retail vote fraud
must start withvoter registration lists, but verifications of such lists, and even the investigations themselves, are fre-
quently blocked by politicians or by courts. Stealing Elections, a book by Wall Street Journal editorial board member
John Fund, lists a number of aborted attempts at investigating vote fraud.

One failed attempt happened in 1997 when the U.S. House of Representatives demanded that the Justice Depart-
ment prosecute Hermandad Mexicana Nacional for allegedly registering hundreds of illegal voters in a close congres-
sional race, but "federal immigration officials refused to cooperate with the probe citing 'privacy’ concerns.” Another
was the 1997 U.S, Senate investigation of a U.S. Senate race in Louisiana that "found more than 1,500 cases in which
two voters used the same social security number. But further investigations collapsed afterDemocratic senators walked
off the probe, calling it unfair, and then-Attorney General Janet Reno removed FBI agents from the case because it was-
n't ‘bipartisan.” And "The ACLU once sued the U.S. Attorney in San Francisco because he matched voting records
against lists of legal immigrants who were not yet citizens." In yet another instance of attempted fraud fighting where
mail was sent to addresses listed byvoters to verify residency, and personal contact with voters was attempted when
mail was returned as undeliverable, the effort was blocked because it allegedly constituted harassment or intimidation of
minorities.
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How credible are the allegations that are made in regard to voter registration clean-ups? One example can be found
in Stealing Elections by John Fund. Miami City Commissioner Hernandez tried to discredit the charges of absentee bal-
lot fraud in the 1997 mayoral race by using the "racism" card. The Miami Herald reported that a woman who was wear-
ing a bug for a law enforcement agency taped him saying "he could sway public opinion by accusing the paper of ra-
cism and trying to suppress Hispanic political power.”

How Has the Problem Been "Fixed"?

Our politicians in Washington, far from being a solution to our electoral problems, have been among the worst of
the causes. One disastrous piece of legislation in this respect was the National Voter Registration Act. Better known by
its nickname, the Motor Voter Act, thisunconstitutional law required, among other things, that states "provide individu-
als with the opportunity to register to vote at the same time that they apply for a driver's license" and that states allow
citizens to "register to vote by mail using mail-in-forms.” The requirement to allow mail-in registration forms virtually
shut down most states’ voting identification requirements,

Worse yet was the so-called Help America Vote Act of 2002 (HAVA). This law, which purportedly was intended
to create "minimum standardsfor states to follow in several key areas of election administration,” is currently forcing the
states, counties, and municipalities to purchase ADA (Americans with Disabilities Act) compliant electronic voting
equipment, which as we now know can be susceptible to wholesale voting fraud.

In addition to the required electronic voting machines, HAVA also mandates that states maintain a statewide voter
registration databasethat "shall serve as the single system for storing and managing the official list of registered voters
throughout the State." This requirement not only forces centralization of the voting process--a bad thing--but in essence
establishes a framework for a national ID card. Some say this statewide voter database is necessary to keep voter regis-
tration lists honest, but the opposite is true.

One indication that HAVA's centralization of power will be dangerously abused can be found in a USA Today
front-page story of August 17. Political action commirtees are focusing their election efforts on Secretary of State con-
tests in numerous states, Of course, under HAVA, the registration lists would fall under control of the Secretary ofState
in each state. The PACs wouldn't be spending their money on these races without very good reason --such as the
thought of being able to change the outcomes of future elections.

Of course, because the past "fixes" haven't worked, politicians inWashington are currently submitting numerous
bills to help us. Unfortunately, all the bills covering voting currently in Congress wiil only make things worse. For ex-
ample, H.R. 4844, sponsored by the supposedly conservative Congressman Henry Hyde (R-1Il.), would require a gov-
ermment-issued picture ID in order to register or vote. This bill isessentially a national ID card in disguise. Also, it as-
sumes that the IDs will be tamper-proof while the continuously improving technology behind making phony ID cards
has already made it feasible to equip repeat voters with false photo IDs. Notably, too, this legislation does nothing to
break the blockages stopping the cleanup of voter registration lists.

Congressman Rush Holt {D-N.1.) has submitted H.R. 550, a bill thatwould require electronic voting equipment to
have a paper trail, something 27 states already require and 23 others are likely to require soon. H.R. 550 would require 2
percent of the precincts to be recounted. At first, that sounds good: recounts, or audits, are important and states need to
pass laws authorizing them, but H.R. 550 would centralize the power to decide which precincts get audited in the hands
ofa federal agency, the Election Assistance Commission. In addition tobeing unconstitutional, that's too much power to
be put into the hands of a few people in Washington, and an open invitation for abuse.

Also, this bill would mandate that if the paper records disagree with the computer counts, the paper records would
be correct. Paper ballots can be and have been tampered with in the past. If there's a discrepancy between them, there’s
something wrong and an investigation should be initiated to determine what happened. A better bill than H.R. 550
would be a resolution informing the states that the U.S. Congress is aware of these types of voting discrepancies and
that failure by the states to implement paper trails, some form of auditing, and voter registration clean-up could result in
Congress’ using its constitutional authority to refuse to seat a member in a questionable election.

The grand prize for worst bill goes to Senator Hillary Rodham Clinton (D-N.Y.). Her bill, S. 450, calls for a study
of the possibility of Internet voting as well as Internet voter registration. S. 450 would also mandate "election day" voter
registration. Perhaps someone should tell her that election day registration is no different from "same day" registration--
a concept that has eamed the bad reputation ithas. Senator Clinton also wants a "Study on Encouraging Government
Employees to Become Poll Workers." This part of her proposal would be added by making election days federal holi-
days. If her bill passes, we could find ourselves voting via the Internet in an election controlled and monitored by gov~
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ernment employees who have a vested interest in the outcome. Fortunately, even our current Congress has had enough-
sense not to pass this legislation.

What Should the States Do?

The states need to resume their constitutional right and obligation to write effective election laws. Voter registration
lists need to be open to verification by the public, and voters should be required to sign-in on election day using con-~
secutive sign-in sheets rather than signing next to their names on voter registration lists. (Consecutive sign-in sheets are
numbered, and the voters sign their signaturesone after the other. If additional votes are added, such as with LBJin 1948,
the additional voters will be last on the sheets. On the new computerized sign-in forms we use in Texas, I sign next to
my name.If someone the ballot box, the additional signatures are next to thenames, and there's no way to see in what
order they were signed.)

States and localities must be allowed to use paper ballots, and any paperless computerized voting equipment needs
10 be upgraded to include a voter-verified paper ballot. Complementing the paper ballots, audits need to be done to en-
sure honesty--audits initiated in response to local concerns. Current audit advocates want the choices of precincts to be
audited to be made in Washington, D.C., or in state capitols using random selection or mathematical variances to deter-
mine theprecincts to be audited. These choices should be made by the candidates with the losing candidates getting the
lion's share of the choices. Also, instead of just counting the voter-verified ballots and comparing them to the computer
totals, the precinct audits should includea mailing to the voters to verify that they exist.

States considering simple laws for requiring paper trails in electronic voting can just copy New Hampshire's faw
from 1994. That state merely modified two paragraphs in the state's election laws to require voting machines to be of
the kind that "reads the voter’s choice ona paper ballot.” If New Hampshire can afford to implement this law, it's likely
that all states can. New Hampshire still doesn't have a state sales tax or a state income tax.

States could also follow the recommendations of a jury that investigated Chicago's 1908 primary elections, recom-
mendations that, unfortunately, have never been passed in any state. They recommended that election judges and clerks
should be selected for elections service ina manuer similar to jury duty, with no candidates, office holders, nor political
patronage job holders allowed to serve. Their recommendations would have aliowed for some government employees in
the processto add procedural and technical expertise, but not to participate incoliecting or counting ballots. They also
recommended identificationof voters via signature or thumbprint.

In the long run, state legislatures must reverse a number of fong-term trends.

Kurt Hyde is a computer professional and a student of elections.

LOAD-DATE: November 29, 2006
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Statement of Douglas F. Gansler, Attorney General of Maryland
Before the Senate Committee on the Judiciary
S. 453: “Deceptive Practices and Voter Intimidation Prevention Act of 2007”
June 7, 2007

Mr. Chairman and distinguished members of the Committee, thank you for the
opportunity to be here today and discuss with you the important legislation that Senator
Obama has introduced to prohibit deceptive practices in federal elections.

I strongly endorse the legislation, which builds on the reauthorization last year of the
landmark 1965 Voting Rights Act. The health of our democratic system depends on our
ability to ensure that all citizens entitled to vote may do so, for the candidates of their
choosing. Public confidence in the election process cannot be maintained if voters are kept
from the polls by intimidation, misinformation or deceit.

My interest in this legislation comes from personal expericnce. I have served as a
federal prosecutor and, for the previous eight years, I was the elected State’s Attorney for
Montgomery County, Maryland. [ now serve as Attorney General of Maryland, a position
to which I was elected in last fall’s election. Maryland’s experience in that election has
underscored the need for concerted state and federal action to build on the legacy of the
Voting Rights Act.

The Committee is aware of one incident that took place in Maryland on Election Day
in 2006, involving misleading fliers that were distributed in Prince George’s County,
Maryland. Those brochures were designed to suggest that three prominent and influential
political leaders had endorsed candidates for the United States Senate and Governor of
Maryland when in fact they had not. One of those leaders, Jack Johnson, the County
Executive for Prince George’s County, whose image appeared on the cover of that flier, is
here today and I'm sure the Committee will be interested to learn more about that incident.

But I would like to discuss for a moment another occurrence that I witnessed that day,
also in Prince George’s County. After voting at my home polling place, an elementary
school in Chevy Chase, Maryland, in Montgomery County, I traveled to a polling place in
Prince George’s County. There, I witnessed long lines snaking around the building, as
voters, predominantly African-American, waited hours to cast their ballots. This stood in
stark contrast to my own experience voting at a polling place that served a more affluent
community, which took just a few minutes. Television cameras have recorded similar
contrasting images in every recent election, across the country: poor and minority voters
being subjected to greater obstacles than whites in neighboring jurisdictions. This is
unacceptable in America in 2007.

The problem may be the result of unexpectedly high turnout, poor planning in the

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00137 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.097



134

allocation of machines and election workers or glitches in getting the machines up and
running, rather than intentional discrimination. But, whatever the cause, the problem cannot
be allowed to persist. For while it was heartening to see how many citizens were willing to
endure long lines in order to exercise their most fundamental right, the right to vote, it was
also distressing to see how many people could not afford to wait any longer and turned away.
Beyond the logistical problems of election administration that may impede access to the polls
and do so with disparate impacts on poor and minority communities, there are also —
unfortunately, even four decades after the Voting Rights Act was enacted — obstacles to
access that reflect intentional action.

Given our nation’s lamentable history of inequality with respect to the most cherished
and fundamental of our rights, the right to vote, we cannot allow senseless obstacles to be
placed in the way of voting. In Maryland, I have asked a task force, chaired by Professor
Sherrilyn Ifill of the University of Maryland School of Law, to examine election irregularities
and obstacles to voting experienced by Maryland voters in recent elections and to make
proposals for policy changes. The task force has been given a broad charge, but a very
important aspect of the issues it is examining concerns the types of practices that Senate Bill
453 addresses.

As I mentioned earlier, Maryland’s experience in the 2006 election cycle furnished
illustrations of the types of deceptive practices that are addressed by this legislation:
communications that are designed to dissuade, mislead and outright suppress votes. It should
not escape notice that the deceptive tactics we have seen and that are targeted by this
legisiation very commonly are focused on traditionally disenfranchised voters ~ the voters,
for instance, who were lined up around the block at the polling place that I visited on
Election Day 2006 in Prince George’s County. In other words, these tactics are frequently
directed at the very Americans the Voting Rights Act is committed to protecting — people
whose full participation in the democratic process is being thwarted through cynicism, deceit
and misinformation.

As it happens, voters in Prince George’s County were the target of the now-notorious
deceptive brochures that misleadingly implied that Jack Johnson and others had endorsed
candidates for Governor and Scnator that they had not. This outlandish attempt to mislead
voters, trading on the good names {and images) of three prominent African-American
political leaders, is perhaps most notable for its sheer, unabashed brazenness, which may
account for the national attention that it has received. But this was not an isolated incident,
and in my view, other examples of deceptive practices covered by this bill that we have
encountered in Maryland, and that have been documented elsewhere, are in fact more
insidious and more corrosive of our democratic process.
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The distribution of these glossy brochures labeled as an “Official Voter Guide” is a
straightforward example of the type of irresponsible and deceptive practices that have no
place in our political process. As an elected official, I expect my political opponents to
challenge my positions on the issues, and I believe the democratic process generally benefits
from a vigorous debate between candidates with opposing viewpoints, even where I feel that
my stance on the issues has been misrepresented or characterized in a misleading way. But
democracy does not benefit from deceptive tactics like the ones targeted by this bill.

The misleading fliers distributed on Election Day in Prince George’s County (and
similar ones distributed that day in Baltimore County), because they were distributed on
Election Day, evaded corrective action. The campaign committees that sponsored those fliers
did, however, identify themselves in the “paid for by...” line on the fliers. And, in the case
ofthe Prince George's County fliers, three prominent political leaders whose endorsements
of candidates had been misrepresented could be expected to call attention to the tactic. The
media did in fact report on the distribution of the Prince George’s fliers, by homeless people
bused in from Philadelphia, relatively early on Election Day.

Other examples of deceptive practices that this Committee has cited, in my view,
present an even greater threat to the principles embodied in the Voting Rights Act and this
nation’s commitment to civil rights. I have supplied the Committee with an example of
another flier that was distributed in predominantly African-American areas of Baltimore City
in the 2002 election cycle. This type of deceptive communication is even more insidious
than thc two examples I have already discussed. Whereas those fliers communicate
misleading information in a deceptive effort to sway votes, this 2002 flier seeks to outright
suppress votes by eligible voters.

While the flier invites citizens to “cotne out to vote on November 6,” the election that
year was held on November 5. There is of course no requirement under Maryland law that
voters pay outstanding parking tickets or motor vehicle citations or unpaid rent in order to
be eligible to vote. There is absolutely no place in our democratic society for deceptive
communications like this. But, as the Committee is aware, there are abundant examples of
similar tactics that have been used around the country in recent elections: communications
tbat “remind” voters to vote on Wednesday; or “alert” voters that the day for voting has been
postponed; or “inform” voters of spurious eligibility requirements; or attempt to intimidate
voters by intimating that their privacy rights cannot be protected or that they may be subject
to criminal penalties. There is no justification for such intimidation and vote suppression
tactics, and this legislation rightly creates penalties for those who perpetrate these crimes.

We cannot allow another election cycle to go by where we witness deliberate efforts
to subvert the will of voters to vote for their candidate of choice. And we cannot allow
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deceptive tactics to be used to disenfranchise voters. These practices seek to deprive
Americans of rights guaranteed by the Fifteenth Amendment and vindicated by the civil
rights movement of the 1960s. We sully ourselves when we fail to stand up for the values
of full and equal access to the franchise, and we undermine public confidence in the electoral
process every time tactics like the ones targeted by this legislation are uscd to mislead or
intimidate voters.

This legislation takes a measured approach to addressing an important issue, imposing
penalties for deceptive communications where the person (1) knows the information to be
false and (2) acts with the intent to prevent another person from exercising the right to vote
in an election. This legislation properly respects the First Amendment’s guarantee of freedom
of speech while recognizing the strong federal interest in safeguarding the right to vote and
prohibiting tactics that have frequently been employed in racially discriminatory ways.

The examples of such tactics that T have discussed today illustrate that shame has
proved to be an insufficient deterrent to those who would engage in these deceptive practices.
Senate Bill 453 is an important component of what must be a comprehensive approach, at
both the state and federal levels, to ensuring that voter rights are protected. 1 strongly
endorse the bill and urge its passage.

Thank you for the opportunity to testify today, and [ look forward to your questions.
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PUBLIC NOTICE

If any voters or members of their family who are
planning to vote Tuesday, are wanted by Law
Enforcement Officials for the following offenses,
information has been received that a list of voters has
been drawn to be arrested after voting for the following
offenses, committed in the past five years:

1. Traffic tickets

2. Speeding or negligent collision tickets

3. Parking Tickets

4. Child Support Payments ordered by the Courts in

divorce suits or child desertion

. Questioning by the Police of any offense

6. Voters who have not appeared in Court as
witnesses or Defendants in criminal or civil
matters.

7. Voters who have not paid fines ordered by the
Court

N

*hkE%

Please take care of these matters before voting or else
contact a Bail Bondsman or Lawyer before voting in
order to be sure that you won’t miss work or have to
spend the night in jail by being arrested.

(Harris County Negro Protective Association)

Source: “FBI Probe Into Phony Vote Handbills Promised,” Houston Post, November 3,
1964,
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TESTIMONY OF
JACK B. JOHNSON
COUNTY EXECUTIVE
PRINCE GEORGE’S COUNTY, MARYLAND
BEFORE THE
SENATE JUDICIARY COMMITTEE

June 7, 2007

Good afternoon, Mr. Chairman and members of the
Committee. I am Jack Johnson, County Executive for Prince
George’s County, Maryland. Our county of nearly one million
people, located just east of our nation’s capital, is the wealthiest
African-American majority county in America. I am honored to be
asked to testify today before this committee to discuss voter
intimidation, as well as false and deceptive campaign practices that
occurred in our county during the November 2006 general election.

Let me begin by offering my support for S. 453, the
Deceptive Practices and Voter Intimidation Prevention Act. While
some technical and substantive changes may follow, it is critical
that the United States Congress take the lead in preventing
practices that undermine the basic tenets upon which our
democracy was founded.

If left unchecked, voter deception threatens the foundation on
which our nation was built. Our system serves as a beacon of
light to billions across the globe by giving a “voice” in government
through the simple act of casting a ballot. Voter intimidation
through false and deceptive practices silences that voice.

While seemingly irrelevant to the current legislation and
discussion, slavery as an institution created one of the most
offensive periods in American history. Part of that legacy was the
denial of the basic right to vote for African Americans. Even after
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the adoption of Amendments to the U.S. Constitution, it took the
1965 Voting Rights Act, nearly 100 years after emancipation, to
correct this injustice.

References to this dark period in our nation’s history were
used in a false and deceptive way in November 2006 on the eve of
the general election. Slavery was tied directly to the issue of
voting and suggested that Democrats were treating people as
slaves. This was a deliberate effort to confuse, to mislead and to
suppress African American votes. Those who engaged in its
practice hoped it would minimize participation or confuse voters
into voting for the wrong candidates.

In Maryland, as you know Mr. Chairman, this was an
important election. On the line was the U.S. Senate seat being
vacated by retiring Senator Paul Sarbanes, as well as a tight race
for governor and other offices.

On the evening before the November 2006 general election
as [ traveled the county for a final wrap-up, I saw thousands of
these signs that said “We are not slaves to the Democrats.” These
signs were the colors of the Black Liberation Movement, red, black
and green. I believe these signs were designed to suppress voter
turnout in some areas. In essence, the literature suggested that the
Democratic Party was suppressing African American’s struggle for
equality, freedom and justice. And therefore, was treating them
like slaves.

I think of my days as a young college student in South
Carolina. I was part of the civil rights movement and I came to
know these colors as powerful signs of the African American
struggle for equality — to remove the shackles and vestiges of
slavery. Millions of Americans, black and white, Democrats and
Republicans made great sacrifices to achieve justice. I was
offended and outraged to see a suggestion that my party was
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enslaving blacks. To say the Democrats or Republicans support
slavery is just wrong.

This slavery signage paled by comparison with what I
encountered the following morning on Election Day. I woke up
and went to the polls early to gauge what was going on. I went to
my polling place and saw someone I didn’t know handing out
literature saying I was supporting the Republican candidate for
United States Senate. The literature said “These are Our
Choices.” On the cover was my photo, the leader of the
Democratic Party in our county. The inference was totally false.
The First Amendment protects speech, but not false statements
such as these.

Phone calls came early and often. Angry citizens wanted to
know why I was a turncoat and why I abandoned my party. I was
simply flabbergasted that my name and likeness could be
appropriated in such a manner. Rather than using my time to visit
with voters and talk about issues of mutual concern affecting the
county, I spent the entire day using all my energy to inform
citizens that the literature was a hoax and that it was false and
deceptive.

The outrage continued throughout the day. I have been a
public servant for more than 20 years. I know the poll workers
because they are my neighbors and activists I have worked with
over the years. 1 did not know a single person distributing this
literature. I soon learned that they were homeless people bused in
from Philadelphia earlier that morning. They were promised three
square meals, $100 and a return ride to Philadelphia. Many of
these people who learned about the falsehood stopped handing it
out. Many were later abandoned at their polling places where they
were dropped off and people like State Delegate JoAnne Benson
and others reached into their own pockets to feed them and get
them on buses back home. Of course, everyone dented

(V]
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responsibility for what had happened, from how they arrived to
what they were promised. Nobody knew anything.

Many citizens told me they saw my face on the literature and
voted accordingly. Voters should not expect to see signs posted
about being slaves. Voters should not be handed a false ballot with
pictures of people they have come to trust and respect purportedly
supporting candidates they have never endorsed. This is deceptive
and must not be tolerated in a free and democratic society.

It is important that both major parties work to promote free
and fair elections here in America, just as we do around the globe.
The essence of democracy is that people be informed. The First
Amendment guarantees the free marketplace of ideas and opinions.
Citizens must be informed, but they should not get false and
deceptive information that serve to undermine the values that hold
our republic together.

I have seen first hand the lingering vestiges of slavery and
Jim Crow laws. The memories pain me, and those who live in our
county and throughout America. There are those who seek to
exploit this sad history, but [ have confidence that this and other
practices I described here today can be curtailed with the adoption
of S. 453. 1 urge you to support this important bill.

In the past when it came to civil rights and voting rights, the
federal government took the lead. Once again, you can lead by
ending the practice of false and deceptive practices used to
influence or suppress voting in America. [ look forward to the day
when this Act is passed.

Thank you again for the invitation to speak today. I would be
happy to answer any questions.
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Preliminary Findings of Joint Task Force
Investigating Possible Election Fraud

May 10, 2005

A. Background

On January 26, 2005, the Milwaukee Police Department, Milwaukee County
District Attorney's Office, Federal Bureau of Investigation, and the United States
Attorney’s Office formed a task force to investigate alleged voting irregularities during
the November 2004 elections. The purpose of the task force was to determine whether
evidence of criminal fraud existed in the irregularities and, if evidence of fraud was
found, to pursue criminal prosecutions. A memorandum signed by the head of each of
the agencies stated, “This task force is committed to conducting its work in a thorough,
non-partisan manner.” The memorandum also indicated that federal authorities wouid
not be involved in any evaluations of election procedures outside of potential criminal
violations.

Since the task force began its work, it has received further investigative
assistance from the United States Postal Inspection Service and the Social Security
Administration - Office of Inspector General. The task force has also received
assistance from Milwaukee City Attomey Grant Langley and his staff.

As explained below, the task force work to date has focused on an examination
of original records, primarily because data base information has proven unreliable and

may not otherwise be admissible in court. This has involved the review of thousands of
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registration cards and the information contained on such cards. As a result, the task
force, particularly members of the Milwaukee Police Department, has expended well
over 1,000 work hours. The work has been slow, painstaking and is far from complete.
Still, the task force commends the Milwaukee Police Department for committing these
resources and particularly notes the investigative work conducted by Detective Michael
Sandvick and Officers Neil Saxton and Michael Perez. We also specifically note the
work of Investigator Aaron Weiss of the Milwaukee County District Attorney's Office.

B. Summary of Findings

Based on the investigation to date, the task force has found widespread record
keeping failures and separate areas of voter fraud. These findings impact each other.
Simply put: it is hard to prove a bank embezziement if the bank cannot tell how much
money was there in the first place. Without accurate records, the task force will have
difficulty proving criminal conduct beyond a reasonable doubt in a court of law.

With that caveat, the task force has made the foliowing specific determinations
based on evidence examined to date:

1. The task force has developed evidence of more than 100 individual
instances of suspected double-voting, voting in names of persons who likely did not
vote, and/or voting in names believed to be fake. Those investigations continue.

2. In addition, the task force has determined that more than 200 felons voted
when they were not eligible to do so. In order to establish criminal cases, the

government must establish willful violations in individual instances.
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3. Also, the task force has found that persons who had been paid to register
voters as “deputy registrars” falsely listed approximately 65 names in order to receive
compensation for the registrations. The evidence does not indicate that these particular
false registrations were later used to cast votes.

4. The number of votes counted from the City of Milwaukee exceeds the
number of persons recorded as voting by more than 4,500.

C. Findings Related to Fraud

Phantom voter identities/addresses/votes. The task force has individually
reviewed hundreds of names and addresses associated with the various data bases
suggesting that thousands of people registered and voted using suspect names and/or
addresses. To date, the investigation has concentrated on the 70,000+ same-day
registrations. To date, we have found that a large majority of the reported errors were
the result of data entry errors, such as street address numbers being transposed.
However, the investigation has found more than 100 instances where votes were cast

in a manner suggesting fraud. These include:

1. Persons with the same name and date of birth recorded as voting more
than once.
2. Persons who live outside Milwaukee, but who used non-existent City

addresses to register and vote in the City.
3. Persons who registered and voted with identities and addresses that

cannot in any way be linked to a real person,
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4, Persons listed as voting under a name and identity of a person known to

be deceased.

5. Persons whose identities were used to vote, but who in subsequent

interviews told task force investigators that they did not, in fact, vote in the
City of Milwaukee.

Voter-drive fraud. In separate instances, persons who were paid money to
obtain registrations allegedly falsified approximately 65 names on registration forms,
allegedly to obtain more money for each name submitted. There is no evidence
gathered to date that votes were cast under these specific false names.

Felons. The investigation has found more than 200 felons who were not eligible
to vote in the 2004 election, but who are recorded as having done so. Not all felons are
ineligible to vote. In order for such action to constitute a criminal offense, the
prosecution must establish, beyond a reasonable doubt, that the felon was ineligibie to
vote under state law and that the felon knew that he or she was ineligible to vote. As a
result of this standard, the task force is proceeding cautiously in its charging decisions
and is evaluating each case on the individual facts. We note, however, that we have
expanded our investigation to include felons who may have voted in suburban areas as
well.

In each of the alleged cases of potential fraud, the task force will not be releasing

any further details in order to protect the integrity of the continuing investigation.
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D. Vote Total Discrepancy

An additional finding of the task force to date is that the number of votes cast far
exceeds the total number of recorded voters. The day after the November 2, 2004
election, the City of Milwaukee reported the total number of votes as 277,344, In late
November an additional 191 previously uncounted absentee ballots were added, for a
total of 277,535 votes cast. Still later, an additional 30 ballots were added, bringing the
total number of counted votes to 277,565. City records, however, have been unable to
match this total to a similar number of names of voters who cast ballots — either at the
polls (under a prior registration or same day registration) or cast absentee ballots. At
present, the records show a total of 272,956 voter names ~ for a discrepancy of 4,609.

The task force will continue to investigate this discrepancy. There remains an
open question of how certain absentee ballots were handled or recorded. We further
note that no geographic pattem exists for these over-votes, and multiple wards had
discrepancies in excess of 100 votes. In addition, some wards had the opposite: more
voters than votes. We believe that one explanation for this latter circumstance is that
individuals were allowed to register and vote from a specific ward even though they
were supposed to register and vote in a different ward, When a data base was later
compiled, the voter name was moved to the correct ward, but the vote number
remained in the incorrect ward.

A further analysis of this situation continues, but the investigation is hampered by
widespread record keeping errors with respect to recording the number of voters. At

each polling place, the name and number of voters was supposed to be checked by two
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identical poll books, as well as by the voter number (the pink slip). In a preliminary
analysis of individual wards, the task force has found: poll books that do not match
voter numbers; voter numbers that were skipped; and voter numbers that were used
more than once.

E. Additionai Record Keeping Problems

As indicated, the task force has been hampered by numerous instances of
inadequate record keeping. Any criminal prosecution will depend on access to and the
available use of original records accurately recording the names of voters and the
corresponding vote numbers. As indicated above, records regarding vote numbers
have been inconsistent and conflicting. In addition, for criminal purposes, proof of the
identity of the person voting often is best established by the original (green) voter
registration card. Yet in the November 2004 election, same-day registrations were
accepted in which the card had incomplete information that would help establish
identity. For example: 48 original cards for persons listed as voting had no name; 548
had no address; 28 did not have signatures; and another 23 cards had illegible
information, These were part of approximately 1,300 same-day registrations for which
votes were cast, but which election officials could not authenticate as proper voters
within the City.

Included in this 1,300 were 141 same-day registrants from addresses outside the
City of Milwaukee, but who voted within the City of Milwaukee. In several instances, the

voter explicitly listed municipality names other than Milwaukee on the registration cards.
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These included cards that listed “West Allis,” “Oak Creek,” “Ashland,” “Reedsburg,” and
“Hayward.”

Another record keeping procedure hampering the investigation appears to be the
post-election misfiling or loss of original green registration cards that were considered
duplicates, but that in fact comesponded to additional votes. These cards were used to
record votes, but approximately 100 cards of interest to investigators can no longer be
located. In addition, other original green registration cards continue to be found. As
late as April of this year, an additional box of green registration cards was located by
election officials.

F. Future Investigations

Although many hours aiready have been undertaken, we realize that much more
investigation is still to be done. There are many leads and interviews that still must be
pursued. If individual members of the public believe that they have information on
specific instances of election fraud, they are asked to call the Milwaukee Police

Department, Election Task Force at 414-935-7802.

James Finch
Special Agent in Charge
Federal Bureau of Investigation

E. Michael McCann
Milwaukee County District Attorney

Nannette Hegerty
Chief, Milwaukee Police Department

Steven M. Biskupic
United States Attorney
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Testimony of Peter N. Kirsanow before the Senate Judiciary Committee

On
The Prevention of Deccptive Practices
And
Voter Intimidation in Federal Elections: S.453

June 7, 2007

Mr. Chairman, Senator Specter, members of the Committee, I am Peter Kirsanow, a
member of the U.S. Commission on Civil Rights (*Commission™) and a member of the
National Labor Relations Board. I am appearing in my personal capacity.

The Commission was established by the Civil Rights Act of 1957 to, among other things,
act as a national clearinghouse for denials of voting rights and equal protection. The
Commission played a central role in providing the predicate information and rationale for
passage of the Voting Rights Act of 1965 (“Act™). The Commission also provided
analyses for the extension and expansion of the Act’s temporary provisions in 1970,
1975, 1982 and 2006.

In furtherance of the Commission’s clearinghouse function the Commission has, over the
years, conducted hearings on voter suppression, intimidation and fraud. The most recent
such hearing took place in October 2006, just before the midterm elections.

The purpose of the Commission hearing was to provide Congress and the President with
a factual record upon which to consider policies related to voter suppression, intimidation
and fraud. The Commission has not yet issued recommendations on these matters.

Nonetheless, based on the evidence presented at the Commission hearings, I respectfully
submit that in its deliberations regarding S.453 the Committee address at least three
deceptive practices not covered currently by the bill: (1) fraudulent registration; (2)
multiple registration; and (3) compromised absentee ballots.

The evidence adduced at the Commission hearings reveals two prongs to the problem of
deceptive practices and voter intimidation that affect election integrity: voter suppression
(broadly defined) and voter fraud.

The evidence pertaining to the first prong consists primarily of election disinformation,
long lines, voting machine malfunctions and problems with provisional ballots. Sections
3(a) (2) (A) (i1) and 3(b) (1) (A) (ii) of the bill address elements of the first prong, i.e.,
attempts to prevent eligible voters from voting. The bill does not address the second
prong of affirmative voter fraud, i.e., votes cast by ineligible individuals, a deceptive
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practice just as consequential as voter suppression and intimidation, and arguably more
s0.

For example, the 2000 Presidential election produced voluminous claims of rampant
intimidation and harassment of voters in Florida. The Commission investigated these
claims over a six-month period immediately after the election. The Civil Rights Division
of the Justice Department also conducted an investigation.

Despite numerous allegations suggesting widespread voter intimidation, suppression and
harassment the Commission’s investigation yielded just two ostensible instances of
perceived voter intimidation. Moreover, the Justice Department found no credible
evidence that Floridians were intentionally denied the right to vote.

In contrast, a subsequent media analysis showed that at least 2000 votes were cast
illegally in Florida in the 2000 Presidential election. Since the margin of victory was 537
votes, the fraudulent votes were sufficient to affect the outcome of the election.

This is not an isolated example. Evidence adduced at Commission hearings suggests
numerous instances of significant voter fraud. The allegations include individuals and/or
organizations that aid and abet voting by those ineligible to vote.

Mark Hearne, adviser to the Carter-Baker Commission on Federal Election Reform has
noted that ballots cast by ineligible individuals can dilute or cancel out the votes of
eligible voters. The bill does not address the deceptive practices that make this possible.

Numerous cases have been reported of paid canvassers who register ineligible individuals
or fictional characters. In an infamous Ohio case during the 2004 Presidential election
campaign, a canvasser paid with crack cocaine registered Dick Tracy, Mary Poppins and
scores of other equally notable voters.

This type of deceptive practice has consequences. Hearne notes that in Philadelphia, a
non-citizen from Barbados was told by a voter registration organization that she could
vote if she had been in the U.S. for at least seven years. Although she registered, she did
not vote. Later, elections officials informed her that someone had cast a ballot in her
name nonetheless.

Again, these are not isolated instances. A major 2001 voter registration drive in St. Louis’
black community produced 3,800 new voter cards. When some of the names appeared
suspicious, elections officials investigated all of the cards and determined that nearly
every single one was fraudulent. Dogs, the dead and people who simply did not want to
register were among the new registrants.

The problem is not simply that canvassers are being paid to produce manifestly
fraudulent voter registrations; it is also that voter rolls throughout the country are being
padded with hundreds of thousands of false and fraudulent names. Testimony by John
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Sample before the Senate Rules Committee showed that Alaska had 503,000 people on
its voter rolls but only 437,000 people of voting age.

The problem is magnified by those who solicit or aid individuals to register in multiple
jurisdictions, especially in states that are not HAVA compliant. Approximately 140,000
Florida voters are registered in multiple jurisdictions; 60,000voters are registered in both
North and South Carolina; and 8000 Kentuckians are registered in Tennessee. The bill is
silent on this deceptive practice.

The problem of fraudulent voter rolls and multiple registrations is compounded by
compromised absentee ballot integrity. The practice of misleadingly “assisting”
individuals in casting absentee ballots can lead to wholesale disenfranchisement. This is
particularly true in the case of bilingual ballots.

This is not a minor concern. The 1998 Miami mayoral election was set aside due to
rampant absentee ballot forgeries.

All of these deceptive practices have the capacity to affect the outcome of an election.
They undermine public confidence in the electoral process. They are significant

omissions from the bill.

I respectfully urge the Committee to add these deceptive practices to the bill’s
prohibitions.

Thank you, Mr. Chairman.
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UNITED STATES COMMISSION ON CIVIL RIGHTS

624 NINTH STREET, NW, WASHINGTON, DC 20425 WWW.USCCI.gov

June 14, 2007

The Honorable Patrick Leahy
Chairman

Committee on the Judiciary

United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510-6275

Dear Chairman Leahy:
Thank you for the opportunity to appear and testify at the Senate Committee on the
Judiciary hearing on “Prevention of Deceptive Practices and Voter Intimidation in

Federal Elections: S. 453" on June 7, 2007.

Please find attached some supplemental materials that I would like to include with my
testimony for the record.

Sincerely,

Peter N. Kirsanow
Commissioner

cc: Honorable Arlen Specter
Honorable Benjamin Cardin

Jennifer Leathers, Hearing Clerk

Attachments
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Judy Miller carries herself like a general in perpetual assault mode, so when the Miami Herald deputy city editor
summons her team for a strategy session, the commands are no-nonsense in the “war room" atmosphere.

The moming after Miami's palpably strange 1997 mayoral election, Miller launched a two-pronged attack aimed at
a single target: prove or disprove allegations that massive vote fraud had swung the election against incumbent Joe Car-
rollo. Carrollo won an outright majority at the polls, but was overwhelmed by challenger Xavier Suarez's 2-1 margin in
absentee votes. The absentee landslide was especially notable because it accounted for an unprecedented 11 percent of
the bailots.

Part of Miiler's team was assigned to the political front, probing what happened in the camps of Suarez and his po-
litical ally, City Commissioner Humberto Hernandez. The other assignment focused on voters themselves, canvassing to
sort the good from the bad.

In a series of daily and weekend stories over the next four months, the two prongs came together with proof of hun-
dreds of illegitimate ballots and pointers directly into the campaigns that directed the fraud. The sequence was followed
by a non-jury trial that overturned the election. An appeals court then threw out the absentee votes and put Carrolio into
office. Hernandez was charged and convicted. The state passed tightened rules on absentee voting and mandated that
election supervisors remove illegal voters from the rolls.

The first prong of The Herald's attack relied on dogged work with poiitical sources, led by City Hall reporter
Manny Garcia. As more and more fraud was discovered, Garcia and reporters Andres Viglucci and Lisa Getter had to
try to tie together strands of illegal activities into a coherent web of fraud run by campaign captains.

The challenge for the other prong was a detective's chore of tracking people and their backgrounds. The essential
tool for that group was a laundry list of public records, available in-house at The Herald and online. The power of public
records in ferreting out so much fraud serves as a guide for what can be done, and an argument for why closing access
to information will hurt more than help the public.

The most important record, though, presented an obstacle that could have stopped the investigation in its tracks.
Under Florida law, the full roster of registered voters is not available to the public. In fact, the law expressly forbids
releasing the roster except to candidates, incumbents, court administrators summoning jurors and similar officials. Any-
one who is allowed to get a copy must sign an affidavit not to release the record to anyone else.

Mitler was adamant from the first day that the restriction wouldn't stop The Herald from tackling vote fraud. The
paper obtained the list of those who voted in the election and which of those ballots were cast absentee. The Herald fed
the list into the computer to sniff out potentially questionable voters.
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One tactic was simply to count how many votes had been cast from each home. Merging that tally with the property
appraiser’s rolls showed which single-family homes showed five, six, seven or more votes. It also showed commercial
properties and vacant land from which votes had been cast.

The voter roll was compared to the roster of city employees to find the names of employees who listed a residence
outside the city, but voted within it. More than 20 were discovered, even though home addresses of police and some
other city employees were not disclosed.

Comparing voters with convicted felons proved more fruitful. The Herald found more than 100 ballots cast by con-
victed felons who had lost their right to vote. Reporter Sydney Freedberg used the online criminal court docket to con-
firm convictions and help flesh out the stories of the voting convicts.

The computer, however, could only start the job of finding fake voters. The computer matches and a list of voters
who switched registration into the city just before the election were compiled into tip sheets of potentially bad voters,
then divvied up precinct-by-precinct. Miller launched the shoe-leather campaign with a combination meeting-pep rally
with more than a dozen reporters from various departments. Each reporter was assigned a handful of precincts and told
to track down each suspicious voter. The group fanned out across the city to knock on doors.

One lesson Jearned early was the best question to uncover phony voters registered at a house. Instead of asking for
the voters by name, the reporters asked the person who answered the door for the names of the registered voters at the
house. When the seemingly simple query drew hemming and hawing, the reporter knew something fishy was going on.
The reporters found almost 100 ballots cast by people who lived outside the city but switched registration into Miami.

Proving that someone lied on the voter registration isn't easy. The Herald used driver license and vehicle registra-
tion information available online, along with "homestead"” tax exemptions and employment records to disprove voter
claims. Some of the best evidence came from mothers saying simply, "He doesn't live here anymore."

The door-to-door squad included city reporters Alfonso Chardy, Connie Prater and John Lantigua, Tyler Bridges
from the Tallahassee state capital bureau, Marika Lynch from the Key West bureau, and Sandra Marquez Garcia and
Rick Jervis from the suburban bureaus.

Another public record offered promise but resulted in frustration. The voter roll was compared with the master list
of dead people available from the Social Security Administration, producing several matches of apparently deceased
voters. But Garcia and Viglucci quickly developed reputations for bringing voters back from the dead. In fact, while one
certifiably dead voter cast an absentee ballot, none of the matches that came from the Social Security Master Death List
turned out to be dead. We discovered what other news organization have found, that Social Security has a little problem
with jumping to conclusions before folks really have kicked the bucket.

Viglucci and reporter foe Tanfani produced the first major story a month after the election, outlining three dozen
phony votes, mostly tied to Hernandez campaign organizers. Karen Branch followed up later that week, interviewing a
96-year-old woman who lives outside the city and swore that the absentee ballots cast in her name, her brother's name
and her sister-in-law's name were forged without their knowledge.

Branch and Tanfani also uncovered a votes-for-cash scheme. A voter had made an off-hand comment to Branch
about being paid § 10 to vote. But when Branch tried to track down the story, she found the woman had given a false
name. She kept returning to the neighborhood until she found the woman and learned from others about the operation
run out of a church parking lot, People were taken by van to the elections office to vote absentee and were paid $ 10
when they got back.

Meanwhile, the shoe-leather squad was piling up bad votes. Miller conducted minitribunals in which reporters had
to prove each bad vote they'd found, laying out the public records as proof. Milier divided the stacks into piles: un-
proven, bad vote tied to a campaign worker, bad vote with no known tie to a campaign - the group dubbed the "innocent
fools." The trademark quote came from an ineligible voter who had cast a ballot: "I mean, in the paper and everywhere
they were saying, 'Vote. Vote.' So I voted."

Tanfani and Garcia anchored the "fools” story, which pushed the number of suspect votes published by The Herald
to 105. The margin that kept Carollo from re-election was 155 votes.
A week later Tanfani, Viglucci and Getter came back with the strongest indictment of intentional fraud, a story lay-

ing out scores more bad votes, alf traced to campaign workers. The envelope signed by absentee voters and witnesses
are public records, one of the only election records that is accessible. A database of the people who witnessed absentee
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baliots proved critical for connecting bad votes to the campaign employees and their families. Campaign contributions
that The Herald had computerized for campaign finance stories also helped show relatives of the candidates.

The depth of The Herald's penetration into the fraud was shown when the case went to court. For the non-jury trial
on overturning the election, 24 potential witnesses claimed the Fifth Amendment protection against self-incrimination.
Viglucci and Getter immediately compiled a sidebar showing how each of them was involved in the vote fraud.

In the main criminal trial of Commissioner Hernandez, the key evidence came from a police sergeant's wife. She
and her husband live outside the city and had been named as illegal votes in The Herald's first major story. Without her
husband's knowledge, the woman had agreed to let a friend involved in the Hernandez campaign switch the couple’s
voting addresses into the city. Once exposed by The Herald, the woman went to the state police and pleaded to save her
husband's job. She wore a wire and went back to Hernandez and his aides to ask for help. Her taped evidence was the
key to the criminal prosecution.

In the first major story, Hernandez was quoted scoffing at The Herald's findings: "I won by 3,000 votes and you
have what, 36? Whoop-de-do.”

Hemandez also was captured on the tape dismissing the rising accusations of voter fraud and saying he could sway
public opinion by saying it was just an effort by The Herald and investigators to quash Cuban political power. He and
his allies made that pitch during the controversy.

After Hernandez was convicted, the judge noted the taped comments about Hernandez's ethnic strategy in justifying
the imposition of the maximum I-year sentence.

Whoop-de-do.

Herald Research Editor Dan Keating handled computer analysis on the vote fraud project.
GRAPHIC: Niustration; Map
IAC-CREATE-DATE: October 13, 1998

LOAD-DATE: October 14, 1998
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BARBARA ARNWINE
EXECUTIVE DIRECTOR
LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW

To the Senate Judiciary Committee regarding the Deceptive Practices and Voter Intimidation
Prevention Act

Mr. Chairman, Members of the Committee.

On behalf of the Lawyers' Committee for Civil Rights Under Law I want to thank you for
your attention to this critical issue. 1 want to thank Senator Cardin, Senator Schumer and
Senator Obama for their leadership and dedication to bringing the weight of the Senate down
on the side of fair elections and by offering real solutions to the problems voters face as the
go to ballot box. Passage of the Deceptive Practices and Voter Intimidation Prevention Act
will protect voters across the country from the all too common deliberate deception designed
to keep eligible voters away from the polls. Just a year after the country celebrated the

courage and commitment to our national principles displayed when the Senate .

overwhelmingly reauthorized the Voting Rights Act, you have an opportunity to continue
that courage through swift passage of this key legislation.

Since President Kennedy founded the Lawyers' Committee over forty years ago, we have
hamnessed the awesome experience, resources and dedication of the private bar to remedy
civil rights violations across the country. While we address a broad portfolio of civil rights
issues — from housing to environmental justice to employment — we began our work
defending the equal rights of all Americans to cast a meaningful ballot. Throughout our
history, the Voting Rights Project has been a leader in protecting the participatory rights of
minority voters through litigation. Over the past decade we have expanded our leadership in
the voting arena to policy development and traditional advocacy.

One the most significant accomplishments of the Lawyers' Committee has been its leadership
in the Election Protection Coalition. Election Protection is the largest non-partisan voter
protection effort in history. In 2004 alone, our voter services hotline — 1-866-OUR-VOTE —
received over 200,000 calls from voters in all 50 states. Over the past six years since the
program’s founding the Lawyers' Committee has been responsible for administering the
hotline, serving as the leader of the robust local legal program, and has developed up to date
legal and citizen guides to help voters exercise their rights. Together with the invaluable
assistance of our extensive coalition of partners including the NAACP, the National Bar
Association and the People for the American Way Foundation, we have recruited over
30,000 volunteers, including more than 10,000 legal volunteers.
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Throughout the course of our advocacy on behalf of voters over the past 40 years, the
Lawyers' Committee has fought against overt discrimination and cover discrimination, we
have committed ourselves to removing the barriers voters face, particularly voters in minority
communities. Over the past 40 years, we have identified and removed attempts to use
deception in elections to disenfranchise eligible voters. Regardless of if it is motivated by
partisanship or discrimination, these tactics have the same outcome: eligible Americans,
disproportionately from traditionally disenfranchised communities ~ African Americans,
Latinos, Students, and Seniors — are targeted in an effort to silence their voice at the ballot
box. This is callous, un-ethical and decidedly un-American.

Since we founded Election Protection our eyes have been opened to a recent device used to
further these malevolent ends. Across the country, primarily in traditionally disenfranchised
communities, voters are deliberately misinformed about the mechanics of elections. From
the date or place an election is being held to the qualifications for registration, voters are
mislead about how they can exercise their constitutional rights.

In the past voters have endured:

» Threats of imprisonment. In 1998, state representative Son Knon’s office in South
Carolina mailed over 3,000 brochures to black voters, which incorrectly informed that
“SLED [State Law Enforcement Division] agents, FBI agents, people from the Justice
Department and undercover agents will be in Dillon County working this election. . . .

*» Door-to-door campaigning to “vote at home.” In 1993, campaign workers visited
homes in Latino neighborhoods of Philadelphia to convince voters to cast absentee
ballots while misleading voters about the documents they were signing and the state’s
absentee voting laws telling voters that they could vote at home as a “new way of
voting.”

»  Postcards encouraging voters to discard absentee ballots. In 1990, elderly voters in
Texas, received postcards that urged them to “throw the mail ballot in the trash” and
“walk proudly into the voting place . . . in honor of the many who fought and died for
your right to walk into the polls,” even though those who have requested an absentee
ballot in Texas could not vote in person without going through a complicated
procedure to cancel the absentee ballot.

» Videotaping voters at polling places. In 1998, Republican officials in North Carolina
counties planned to videotape voters in some heavily Democratic precincts
purportedly to prevent fraud.

o FBI investigation of voters. In 1994, purportedly linked to an investigation for church
arsons in Alabama, the FBI questioned 1000 voters about possible fraud, asking many
to submit handwriting samples. The resulting convictions were few, but the voter
turnout was down.

Since 2004, Election Protection collected reports of deceptive practices or voter intimidation
from more than 30 states. Specific incidents in 2004 include:

VerDate Oct 09 2002  09:26 Feb 13,2008 Jkt 040581 PO 00000 Frm 00161 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\40581.TXT SJUD1

PsN: CMORC

40581.121



158

*  Fraudulently changing party-registrations and addresses. Over 4,000 potential
voters including students at the University of Florida, Florida State, and Florida A&M
universities discovered their party registrations switched and their addresses changed.
Changed addresses could have barred them from voting because they would have
shown up at the wrong polling place.

®  Fliers advertising the wrong election date. In Pittsburgh, fliers printed on county
letterhead stated that “due to immense voter turnout expected on Tuesday,” the
election had been extended: Republicans vote on November 2, and Democrats vote
on November 3. Across the country, voters received similar flyers.

*  Bogus election regulation fliers. In Milwaukee, Wisconsin, fliers purportedly from the
“Milwaukee Black Voters League” were distributed in minority neighborhoods
claiming “If you’ve already voted in any election this year, you can’t vote in the
presidential election; If anybody in your family has ever been found guilty of
anything, you can’t vote in the presidential election; If you violate any of these laws,
you can get ten years in prison and your children will get taken away from you.”

»  Letters threatening arrests. In Charleston County, South Carolina, some voters
received a letter claiming to be from the NAACP, which falsely threatened voters
with arrest if they went to the polls and had outstanding parking tickets and had not
paid child support.

=  Fraudulent memos claiming that some registrations would be invalidated. In Lake
County, Ohio, a memo on a bogus Board of Elections letterhead was sent to county
residents informing them that registrations obtained through Democratic Party and
NAACEP registration drives were invalid.

= Phone calls and visitors with false information. In the Cleveland area, some voters
received phone calls incorrectly informing them that their polling place had changed,
Some also had unknown visitors who illegally offered to deliver completed absentee
ballots to the election office.

Specific incidents in 2006 include:

=  Intimidating and deceiving Latino voters: In Orange County, California,
a congressional campaign sent 14,000 voters with Hispanic surnames a letter advising
recipients that “if you’re an immigrant, voting in a federal election is a crime that can
result in incarceration,” or deportation. Voters at a heavily Latino polling place in
Tucson, Arizona were greeted by hostile gunmen providing false information about
their right to vote.

=  Harassing Robo Calls: Voters in New York, Virginia, Florida and New Mexico
reported receiving harassing robo (automated) calls, sometimes in the middle of the
night, claiming to be from one of the candidates running for office in the area. After
further investigation, it became clear that the calls were coming from that candidate’s
opponent.

= Phone calls providing votcrs with false polling place information: In states from
New Hampshire to Arizona, voters received phone calls with false information about
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their polling places. Voters were told their polling places had been changed, when
they had not, and were told to vote at often inconvenient locations that were not
polling places.

*  Lying about party affiliation to confuse the electorate: In Maryland, materials were
distributed primarily in African American neighborhoods, falsely suggesting that
Republican candidates were running as Democrats or were endorsed by Democratic
leaders, causing widespread confusion.

*  Deliberately providing mis-information about registration status: Registered voters
in Virginia, Colorado, and New Mexico reported receiving phone calls in the days
before the election claiming that their registrations were cancelled and that if they
tried to vote they would be arrested.

*  Poll workers providing voters with false information: Poll workers in precincts
across the country wrongly informed voters that identification was required in order
to vote. While some of these problems were the result of poor poll worker training, in
multiple incidents poll workers explained that they were imposing this requirement
on their own because it was the only way to keep non-citizens from voting.

s Student voters wrongly dissuaded from voting: As in past elections, student voters
were dissuaded from voting at their college or university and were told they would be
committing a felony or that their parents would lose a tax deduction. The constitution
guarantees students an equal right to participate in an election where they go to
school.

This crucial piece of legislation targets the necessary problems in the election system by
striking a necessary balance between the rights of all Americans to cast an effective ballot
and our core first amendment constitutional rights. It also focuses the attention of the Senate
on legislating in an area that is uncovered by current federal law. Unlike other fraud on the
system that is already covered by federal law, like ineligible voters registering or voting, an
exceedingly rare but despicable practice, the Deceptive Practices and Voter Intimidation
Protection Act covers ground not already covered by:

* Providing a comprehensive definition of what constitutes a deceptive practice;

* Criminalizing such practices and stating appropriate penalties;

* Qutlining an innovative system to help disseminate correct information to voters who
have been victims of these practices;

= Creating a reporting structure for incidents that will help citizens to address grievances;

and

* Calling on the Department of Justice to work with leading civil rights and voter
protection organizations, other Federa] agencies, and state officials to develop the most
effective way to address this problem.

At a time when America’s voters are called to make historic choices, it is our duty as
advocates and your duty as legislators to ensure that every opportunity is available to each
and every eligible voter to have the tools necessary to make those decisions. It is critical that
our fellow Americans can go to the polls without the harassment of deception and the fear of
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intimidation. The Deceptive Practices and Voter Intimidation Prevention Act will go a long
way towards accomplishing those goals. The Lawyers' Committee was proud to work with
the sponsors throughout this process and we look forward to working with you as the process
continues.
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Statement of Senator Patrick Leahy
Chairman, Senate Judiciary Committee
Hearing on the “Prevention of Deceptive Practices and Voter Intimidation in Federal
Elections: S. 453”
June 7, 2007

Today, the Committee’s hearing addresses one of the most fundamental rights Americans
enjoy: the right to vote. The “Deceptive Practices and Voter Intimidation Prevention Act
of 2007,” (S. 453), would create new protections and expand existing protections against
the use of deceptive practices in elections. In January, I joined Senators Obama,
Schumer, Cardin, Feinstein, Feingold, Clinton, and Kerry to introduce this bill. I thank
Senator Obama for his leadership on this issue and for introducing S. 453. 1 also thank
Senator Cardin for chairing today’s hearing. Senator Cardin’s own state of Maryland was
affected by deceptive tactics in last year’s election when misleading flyers were
distributed in African- American communities on Election Day suggesting that prominent
African-American Democrats supported Republican candidates.

There are few things as critical to the fabric of our Nation, and to American citizenship,
as voting. The right to vote and to have your vote count is a foundational right, like our
First Amendment rights, because it secures the effectiveness of other protections. The
legitimacy of our government is dependent on the access all Americans have to the
political process.

We saw last year in nearly 20 hearings in the House and Senate on the reauthorization of
the Voting Rights Act that there is a continuing need for the vital voting rights
protections that landmark civil rights law provides for all Americans. But our need to
protect the effective access of voters to the political process does not stop with those vital
protections against discrimination. I am concerned about increasing efforts on behalf of
some candidates and political parties to interfere with recent elections and undermine the
participation of many voters. So, today we take another step towards protecting the
effective exercise of voting rights by ensuring that the access to vote is not undermined
by those who would take away that access through deceit and false information.

The Deceptive Practices and Voter Intimidation Prevention Act of 2007 would provide
additional tools and criminal penalties to help combat the kinds of practices used during
the 2006 mid-term elections in places like Maryland and Virginia. In Virginia, the FBI
has investigated calls received by many voters in heavily Democratic precincts directing
them to the wrong polling sites, giving incorrect information about their eligibility to vote
or encouraging them not to vote on Election Day. I supported a similar bill, S. 1975, in
the last Congress and I hope that we can move forward in this Congress.

Regrettably, the problems leading up to and on Election Day last year were not limited to
a few isolated incidents. Along with the occurrence in Maryland, in the 9th precinct in
Tucson, Arizona, an area with a heavy percentage of Latino voters, it has been reported
that three vigilantes armed with a clipboard, a video camera and a visible firearm stopped
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only Latino voters as they entered and exited the polls on Election Day, issuing implied
and overt threats. In Orange County, California, Republican congressional candidate Tan
Nguyen admitted that his campaign staffer sent letters to 73,000 households, spreading
misinformation about voting requirements apparently designed to suppress Latino voter
turnout.

In letters to the Attorney General and other officials at the Justice Department, and in
oversight hearings last November and two weeks ago, we have asked the Justice
Department for more information about what it has been doing to investigate and combat
these practices. In the information we have obtained so far, it is apparent that the Justice
Department has not done enough and additional tools are needed.

The Deceptive Practices and Voter Intimidation Prevention Act of 2007 would expand
the conduct currently prohibited by law to include the dissemination of false information
within 60 days of an election about the time, place and manner of the election, the
qualifications for voter eligibility, or the sponsor of public communications about an
election. In addition, it would provide new means of enforcing these prohibitions and
combating such dissemination: it creates a private right of action for persons aggrieved
by the dissemination of such false information; it provides criminal penalties for such
false dissemination of up to five years and $100,000; and it provides that any person may
report such false dissemination to the Attorney General and, if it is determined that such
information is false or deliberately misleading, the Justice Department would be required
to take action to provide corrective information. In addition, this bill provides an
additional tool for effective oversight by requiring the Attorney General to report to
Congress on allegations of the dissemination of false information within 90 days of an
election.

I welcome all the witnesses here today. I look forward to their testimony.

#i#EH
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Evidence of Voter Fraud and the Impact that Regulations to Reduce Fraud have on
Voter Participation Rates

John R. Lott, Jr.*
Department of Economics
SUNY Binghamton
Binghamton, NY 13902

Revised
August 18, 2006

Abstract

The results provide some evidence of vote fraud and that regulations that prevent fraud
can actually increase the voter participation rate. It is hard to see any evidence that voting
regulations differentially harm either minorities, the elderly, or the poor. While this study
examines a broad range of voting regulations, it is still too early to evaluate any possible
impact of mandatory photo IDs on U.S. elections. What can be said is that the non-photo
ID regulations that are already in place have not had the negative impacts that opponents
predicted. The evidence provided here also found that campaign finance regulations
generally reduced voter turnout.

! The Dean’s Visiting Professor. Michael Munger and Clark Bensen provided helpful comments. I would
Tike to thank John Matsusaka for providing me with his Initiative and Referendum Institute's Initiatives
Database. The data on voter turnout in general elections; the margin of victories by state for presidential,
gubernatorial, and US Senate races; and per capita income by county were provided by Clark Bensen.
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Introduction

The regulations to ensure the integrity of the voting process can reduce the voter
participation rate by making it more costly for people to vote. But to the extent that the
regulations provide increase people’s confidence that their votes will be properly
counted, these regulations can actually encourage more people to vote. The trade-offs are
everywhere. For example, absentee ballots make voting much more convenient,
increasing the rate at which people vote, but some view them as “notorious” sources of
voter fraud.”> There has been some bi-partisan support for stricter registration and ID
requirements (e.g., the Carter-Baker commission). Generally, Democrats are concerned
that stricter rules will discourage voters, while Republicans think that stricter rules are
needed to ensure confidence in the voting process.

Almost 100 countries require photo IDs to vote.® Many directly tie voter
registration with provision of an ID and only allow an ID that is specifically issued for
voting.* Some also either do not allow or greatly restrict absentee ballots.’

For example, all voters in Mexico must present voter IDs, which include not only
a photo but also a thumbprint. The IDs themselves are essentially counterfeit-proof, with
special holographic images, imbedded security codes, and a magnetic strip with still more
security information. As an extra precaution, voters’ fingers are dipped in indelible ink to
prevent people from voting multiple times.

Mexican voters cannot register by mail — they have to personally go to their
registration office and fill out forms for their voter ID. When a voter card is ready three
months later, it is not mailed to the voter as it is in the U.S. Rather, the voter must make a
second trip to a registration office to pick it up. The 2006 election was the first since the
1991 reforms in which absentee ballots were available, but only for voters who requested
one at least six months before the election.®

In the U.S. during 2006, three states -- Georgia, Indiana and Missouri -- have
adopted regulations requiring that photo IDs be presented before people can vote. Other
states are considering following suit, generating heated debate as well as court cases.
Some claim that such a requirement would prevent “many people” from voting,” but the
evidence so far is scant. The primary evidence presented measures the portions of the
population who do not possess driver’s licenses (Overton, 2006 and Pawasarat, 2005).
National Commission on Electoral Reform (2001, p. 77) claims that about 92 percent of

? Editorial, “Voter Suppression in Missouri,” New York Times, August 10, 2006.

* Building Confidence in U.S. Elections, p. 5.

¢ Ibid.

® For example, as a result of fraud in their 1988 Presidential election, absentee ballots were not allowed in
Mexico until (see Associated Press, “Mexican Senate approves mail-in absentee ballots for Mexicans living
abroad,” AZcentral.com, April 28, 2005

(http://www azcentral.com/specials/special03/articles/0428mexicovote-ON.html).

8 The United Kingdom faced claims of widespread vote fraud from “postal votes™ during the 2005 election.
Zoe Hughes, “Reform call after postal votes row,” The Journal (Newcastle, UK), May 21, 2005, p. 4.

7 Editorial, “Voter Suppression in Missouri.” New York Times, August 10, 2006.
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the voting age population have driver’s licenses and that other photo IDs -- such as
student IDs, military IDs, employee IDs, and passports — “probably” only increases this
percentage “slightly.” Yet, this provides only a very crude measure of whether photo ID
requirements will prevent people from voting. Some people without driver’s licenses
will not vote even when there are no photo ID requirements and others will go out to get
a photo ID in order to vote. Just because they don't have a photo ID at some point in
time (when they may not have any reason to have such an ID), doesn’t imply that they
won’t get one when they have a good reason to do so.

A better measure of how difficult it is to meet the ID requirement is the percent of
registered voters who have driver’s licenses (Brace, 2005). But even this measure
ignores that people can adjust their behavior and that some of those who currently don’t
have a photo ID might acquire one once it is required. Others have pointed out that even
these estimates are unnecessarily alarmist because the lists of registered voters have not
been updated to remove people who have died or moved away, and the statistics thus
exaggerate the number of voters who are listed by motor vehicle bureaus as not currently
having driver’s licenses (Bensen, 2005).

There is also the question of the disparate impact on different groups. Would
minorities or the elderly, people who are said to be less able to bear the costs of getting
photo IDs be particularly discouraged? The courts, the media, as well as Democratic
governors’ veto messages have raised concerns over this impact.® Again, the existing
evidence involves either comparing the percent of adults with photo IDs or the percent of
registered voters with driver’s licenses.

There is some evidence from other countries, such as Mexico, that strict anti-fraud
regulations have actually been associated with increases in voter turnout.” Nevertheless,
it is difficult to measure the effect of mandatory photo IDs in the United States, and for a
simple reason: there has only been one primary election in just one state, Indiana, during
2006 using mandatory photo IDs. The Georgia and Missouri mandatory photo ID laws
have not yet gone into effect. Florida, Hawaii, Louisiana, Oklahoma, and South Carolina
all had non-mandatory photo ID laws by 2004, with South Dakota joining the group by
2006. In these states, people are asked for photo IDs, but if not available, a wide set of
options range from providing non-photo IDs to signing a pledge that the voter is who
they say that they are. It remains to be seen whether the mere threat of asking for a photo

® Wisconsin Democratic Governor Jim Doyle vetoed attempts at requiring photo IDs for voting three times
and argued that “an ID requirement would keep poor people and the elderly who lack identification from
the polls” (Associated Press, “Rule allow votes without license,” The Capital Times (Madison, Wisconsin,
August 5, 2006 http://w ww.madison.com/tct/mad/topstories//index.php?ntid=93713). Sec also Editorial,
“Judge Blocks Requirement in Georgia for Voter ID,” New York Times, July 8, 2006.

® Since the 1991 election reforms in Mexico, there have been three presidential and four congressional
elections. In the three presidential elections since the 1991 reforms, 68 percent of eligible citizens have
voted, compared to only 59 percent in the three elections prior to the rule changes. However, there is only
a very trivial increase for congressional elections. Comparing the four congressional clections prior to the
reforms with the four afterwards produces only a one percent increase from 56 to 57 percent. See Klesner
(2003) for the turnout data up through the 2003 elections.
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ID has any effect on voting behavior. So far no one has investigated the impact of these
or other laws on voting participation rates.

Similar concerns that have been raised about regulations requiring non-photo IDs.
For example, Tova Andrea Wang with The Century Foundation notes that “Furthermore,
for those who do not have the kinds of up-to-date non-photo ID necessary —and many
minority and urban voters, for example those who live in multiple family dwellings
simply will not— getting identification from the government will present costs and
burdens for voters who simply want to exercise their constitutional right to vote.”"

The general question remains to what extent other restrictions affect the voter
participation rate and whether the impacts are different across different groups of voters.
In the following sections, I will briefly discuss how to test how voting regulations affect
turnout and then provide some empirical evidence.

Voter IDs on Voter Participation Rates

Ensuring integrity of the voting process can either increase or decrease voter participation
rates. There is an increased cost to voting, decreasing participation, but the increased
integrity of the process can also increase the benefits to people voting. Eliminating fraud
can also work to reduce the voter participation rate simply because there will be fewer
“false” votes.

These three positions are as follows:

1) The Discouraging Voter Hypothesis: With little or no fraud to eliminate, the
regulations discourage legitimate voters from voting, this hypothesis predicts that
to the extent that regulations have any effect they will reduce the number of
people who vote. Critics of stricter regulations argue that minorities, the elderly,
and the poor are most affected.

2) The Eliminating Fraud Hypothesis: If there is indeed substantial fraud and that the
regulations eliminate it, the measured voter participation rate will decline. Votes
that shouldn’t have been recorded will now no longer be recorded and voter
participation will decline.

3) The Ensuring Integrity Hypothesis: Greater confidence that the election is fair and
that votes will be counted accurately encourages additional voter participation.™
(Similarly, if the regulations reduce confidence, depending on the extent of the

* Tova Andrea Wang, “ID and Voting Rights,” The Century Foundation, August 29, 2005

(http://www tcf.org/list.asp?type=TN &pubid=1084).

! Sherry Swirsky, co-chair of Philadelphia Mayor Ed Rendell’s Election Reform Task Force, noted in
1993 that “[But] the obsessive concem with fraud is what depresses voter turnout and registration in
Philadelphia. It contributes to this uitimately destructive view that 'My vote doesn't matter, the whole
system is corrupt.’ The /nquirer has done a grave disservice to democracy to this city. They have
exaggerated the pervasiveness of fraud in elections." Scott Farmelant, “Dead Men Can Vote: Voting Fraud
is alive and well in Philadelphia,” Philadeiphia City Paper, October 12-19, 2005

(htip://www citypaper.net/articles/101295/article009.shtm1),
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drop in participation suggested by the two previous hypotheses, this hypothesis of
greater participation may be true even if overall voter participation declines.

Any or all of these effects may be occurring at the same time, and the difficult task is
how to disentangle the possible effects that voting regulations can have. Both the
Discouraging Voter and Eliminating Fraud hypotheses predict that to the extent that
voting regulations have any effect, they will reduce the voter participation rate. While
the Ensuring Integrity hypothesis may exist even if voter participation declines after the
regulations are enacted, it is the only hypothesis that can explain increased voter
participation.

Obviously, the simplest test is whether different voting regulations alter voter
participation rates. However, as just noted, this test can only disentangle the hypotheses
if voter participation increases.

There are two other possible ways of analyzing the data. The first is whether there are
systematic differences in who is affected by the voting regulations. Even if the total
voting participation rate does not show a statistically significant change, it is possible that
certain groups -- such as minorities, the elderly or the poor -- face declines in
participation rates and whether such declines occur systematically. In other words, do
African-Americans face reductions in voter participation or is it particular random
segments of African-Americans that appear to be more related to randomness than to any
type of systematic discrimination.

The second and more powerful test is to examine what happens to voter participation
rates in those geographic areas where voter fraud is claimed to be occurring. If the laws
have a much bigger impact in areas where fraud is said to be occurring, that would
provide evidence for the Eliminating Fraud and/or Ensuring Integrity hypotheses. The
point would be that the laws per se were not discouraging African-Americans or the
elderly or the poor from participating, but that the change in participation in high fraud
areas would indicate that any drop was primarily due to eliminating fraudulent votes
rather than the general impact of the voting rules on certain types of citizens.

Over the 1996 to 2006 period studied here, there are a range of different regulations that
can affect the cost of voting: photo IDs, non-photo IDs, same day registration,
registration by mail, pre-elec